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THE INHERITANCE TAX IN THE STATE OF OHIO
CHAPTER T - - INTRODUCTION

1 - DEFINITIONS

In a discussion of the inheritance tax, it seems
necessary to lay down definitions applying to the different
forms of this tax. Economists and tax experts on the whole
seem to have neglected to make any distinection bétween the
various types, even though our lawmakers and courts, not to
mention writers on the legal phases of the subject, have
done so. In England, especially, we find that several types
of inheritance taxation are in force (1). The fact that our
present Federal inheritance tax law is designated as the
"Estate Tax" will probably cause a little more care to be
exercised in the use of these terms.

By inheritance tex is meant any tax imposed on the
devolution of, or succession to, or enjoyment of (2),real
orkpersonal property, whether by will or intestacy. On the
whole, this definition conforms to the usage both of econom-
ists and of legal writers. Dr. West has defined it (3) as

"any tex on the devolution of property, real or personal,

(1) See any writer on English Public Finance, but more espec-
ially Bastable, C.F., Public Finance, Third Edition, 10903,
Book III, Chap‘ter 9.

(2) owing to the fact that life estates cannot be disposed of
either during his life or at his death by a life tenant, it
seems advisable to add the words "enjoyment of" in order to
make the definition more exact.



either by will or by intestacy."(1) The best legal defin-
ition has been written by the Supreme Court of Colorado and
migh£ very well be accepted, not only by legal writers, but
by taxation experts and economists as well @):

"No term sufficiently comprehensive could
be more aptly emplecyed to embrace a tax upon the
right to acqulre interests in both real and
personal property passing by will or by inherit-
ance, whether lineal or collateral, than the term
linheritance tax." By this term the legislature
intended to express the specific nature of the
tax and that it should operate upon interests to
which a person succeeded upon death."

"The word "inheritance' is no doubt properly
confined to property passing by descent or by oper-
ation of law. But by popular use thils word has become
applicable to cases of testacy and is broad enough '
to sustain a provision imposing a tax on the right
of succession by will" (8).

(3) West, Max, The Inheritance Tax, Second Edition, 1908,
p. 6, in Columbila University Studies in History, Economics
and Public Lew.

() Dr. Edwin R. A. Seligman, in the 3d Edition (1900) of
his Essays in Taxation, p. 121, has defined the term in
practically the same words as Dr. West but has omlitted this
definition from the later editions of his work.

(8) In re Mecky, 46 Colo. 316.

(&) Por authorities, other than those above-mentioned, for
the definition of this and other terms see: Seligman,
Edwin R. A., Essays in Taxation, 3d Edition, 1900, p. 121
West, Mex, The Inheritance Tax, 2d Edition, 1908, Preface
p. 6: Smith, Adam, Wealth of Natlons, Book V, Chapter 2,
p.p. 340-345 in Everyman's Edition; Blakemore and Bancroft
Inheritance Taxes, 24 Edition, 1914, pp. 1-2; Taylor,
' Newton M., The Elements of Taxation, pp. 50-51; Means,
pavid M., The Methods of Taxation, 1909, p. 211; Plehn,
Carl C., Intreduction to Public Finance, 4th Edition, 1920,
pp 203-27; In re Macky, 46 Colo. 316; In re Inheritance
Tex, 23 Colo. 392, 493. Of all recent writers on Public
Finance, Dr. Plehn makes the most serious attempt to define
the various terms. Other writers use first one term and ‘
then another, leaving it to the reader to determine from the



By legecy tax is meant a, 6 tax upon én interest
in personal property on the death of another while a tax
upon &n interest in real property is termed a succession
tax, using these terms in a very restricted legel sense
(1); Some of our courts have attempted to make & distinc-
tion between a legacy taxrand:-a succession tax which
merits consideration. The former has been interpreted to
include taxes on specific inheritances or bequests and
the latter to include taxes on transfers of property in
general(2). While not specifically making this dis-
tinction nearly all of the court decisions of the American
states have tacitly recognized it. Moreover, 1t conforms
to popular usage and there 1s no good reason why it should
not be followed by writers on Public Finance.

An estate tax or duty should be confined to a tax
upon the succession to the whole estate of the decedent
and not to shares passing to each of the individual bene-

ficiaries. The ambigious manner in which this term has

context which one is meant or else to the reader's know-
ledge of the verious forms of the tax which seems to be
taking too much for granted. _

(1) Blakemore and Bancroft, Inheritance Taxes, 24 Edition
1914, p. 2.

(2) In re Macky 46 Colo. 316.



been used in many statutes has caused not a few of them
t0 be called into court and also made it necessary to
declare some of them unconstitutional (1).
Other names sometimes used but not applicable to
Ohio are "transfer tax" (used to designate the New York
inheritance tax laws since 1892), "death duty," "probate
duty," "settlement estate duty," and "account duty." Some
of these terms are synonomous while others are distinect types
and are to be found mainly in England and on the Continent.
The "transfer tax" ineludes
"the passing of property or any interest therein

in the posgession or enjoyment, present or future,

by inheritance, descent, devise, bequest, grant,

deed, bargain, sale or gift." (2) '
"Death duties" was the general term used in England to
include six forms of inheritance taxes before 1894:
probate duty
account duty
legacy duty. .
succession duty

estate duty
settlement estate duty (3)

P S T ane W W Pean ¥
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‘These duties may be grouped into two great classes. First

(1) State v. Ferris, 53 Ohlo State 314; Knowlton v. Moore,
178 U.S. 41

(3) Laws of New York, 1909, as amended 1922. Chapter 62,
Article 10, Section 243.

(2) Seligman, Edwin R.A., Essays in Taxation, 9th Editlon,
1921, p. 453



the probate duties which include the probate duty, the
account duty, the estate duty and the settlement estate
duty. All of these duties impose a tax upon the total
estate before distribution and are similar to our Federal
Estate Tax. The second class included the legacy duty and
the succession duty which are levied on the individual
shares. At present, English death duties consist of the
estate duty, with its supplementary imposition, the settle-
ment estate duﬁy; the successlon duty; and the legacy duty(l).

II. HISTORICAL SUMMARY OF THE INHERITANCE TAX IN 6HIO.
Ohio was the eighteenth etate in the American

Union to ensct ah inheritance tax law, if the Territory 6f
Hewail is excluded. She bid fair to be one among the most
progressive states as far as this type of taxation is
concerned owing to the faet that she was the first to make
an attempt to impose a graduated inheritance tax applying
to direct heirs(Z).‘ Unfortunately, due to faulty construc-

tion, this law was declared unconstitutional (55, and, with

(1) Seligman Edwin R.A., Essays in Taxation 9th Edition,
1921, pp 455—454 Pléhn, Carl C., Introduction to Publice
Finance, 4th Editlon 1920, pp 205-207.

(2) 91 Ohio Laws 166, 1894

(3) SEate’v.Perris, 53 Ohio State 314.



the exception of an act passed in 1904(1l), which was
repealed two years later (2), Ohlo made no further attempt

to tax direct inheritances until 1919(3)

III - PROPOSALS MADE TO TAX INHERITANCES BEFORE
1893 AND THE BACK-TAX THECRY,

As early as 1889, a bill to tax inheritances was
proposed and submltted to a Senate Committee on Texation(2).
In this blll only collateral inheritances were to be taxed.
Direct ancestors or descendants, & reliet, brother or sister
of the whole or half-blood, and their lineal descendants, and
strangers were to be exempt. The rate was fixed at five per
cent and an exemption of one thousand dollars was provided.
A rather curious provision was present in this bill, viz.;
the total exemption of strangers from the operation of the
tax.

In 1892, Daniel Ryan, later Secretary of State

of Ohio and Chairman of the Tax Commission, wrote & series

(1) 97 Ohio Laws 398, 1904

(2) 98 Ohio Laws 229, 1906

(3) 108 Ohio Laws 561, 1919.

(4) Report of Committee appointed under Senste Joint
Resolution #26 to investigate the Question of Taxatiom
1889, pp. 12-13



of articles on Taxation which were published in The Toledo
Commercial during Jenuary and Pebruary. These articles
were later collected and published in book form (1). Mr.
Ryan saw the fiscal necessity for such a tax since the State
Auditor had estimated that a deficit of $800,000 would be
shown for that year by the State, and the collateral inher-
itance tax offered a means of meeting that deficit (2).
However, Mr. Ryan used another argument in support
of this method of taxation, namely, the back-tax argument.
According to this theory, the taxation of inheritances
offers an excellent method of reaching by texation, property
which has escaped taxation during the life of the decedent(3).
At death, practically all estates must go through the probate
court and appraisals are often necessary, and, if not, they
could be required and very easily made without any great

expense. It follows, then, that this affords an excellent

(1) Ryan, Daniel J., Texation, 1892, pp 9-17

(2) Ibid., p. 15

(3) West, Max, The Inheritance Tax, 24 Edition, 1908, p.l21,
in Columbia University Studles in History, Economics and
Public Law; Seligman, Edwin R. A., Essays in Taxation 9th
Edition, 1921, p. 135; Plehn, Carl C., Introduction to Public
Finence, 4th Edition, 1920, pp. 209-210



opportunity to tax property which has been evaded during the
life of the decedent. At the time when Mr. Ryan presented
his arguments for the collateral inheritance tax, £he general
-property tax in Ohio was a dismal failure, just as it is
today. He contended that, since much personal property was
escaping taxation, the inheritance tax suggested a method by
means of which a part of this back~-tax could be collected.

A quotation from this author will not be out of
place at this point since 1t throws considerable light, not
only on the type of taxation under consideratibn, but also,
on the general property tak, which is still the mdinstay
of revenue as far as buf local governments are concerned.(l)

"The taxation of personal property in this State
(Ohio) is a faillure in so far as complete returns
from the owners thereof are concerned. The only
property in this State that bears its full propor-
tion of taxation is real estate, and the reason of
that is appafent. Unfortunately, and it is not
creditable to our public morals to admit it, but
there 1is a prevalent belief among a great meny that
it is no sin to deceive an assessor or cheat the
State. However, 1t 1s useless to waste space on the
whys and wherefores of the failure to make full
returns of personal property in Ohio. We are con-
fronted by that fact, and the true policy 1s how can
it be remedied." .

"Pailing in the reform needed in this line, to-wit:
the pursuit of personal property for a place on the
duplicate, the taxation of Iinheritances 1s a very
effective method of seizing, for the time being, for
taxation, a portion of the personal property of the
State at its full value. A man may hide his personal

credits and

(1) Ryan, Daniel J., Taxatlon, 1892, pp 15-16.



property all through his life, and by an unknown
gystem of reconciliation with his conscience may
manage to make returns that do not represent their
full value; but at his death, if his property be
delivered to others than those exempted in the
"Holecomb bill (1), it is sure in that instance to
be taxed to its full value. I regard it,then as
one of the ways in which personal property inher-
ited under certain conditions may be made to pay
its full proportion to the State."

The back-tax argument has been very popular among
the statesmen and individuals who have recommended the
inheritance tax. For instance, in the State of New York,
it called forth a message from a Governor who, throughout
nis administration, was an ardent advocate of the tax. The
following excerpt from Governor Hill's message to the Legis-
lature shows that that State was experiencing the same
difficulties in regard to the taxation of personal property
es was the State of Ohio and that the inheritance tax was

_ to ‘ '
offered as a solutionAhat vexatious problem(2).

"If ,however, the Legislature in its wisdom
shall hesitate to adopt the radical changes herein-
before outlined (3), another method of reaching
personal property for the purpose of taxation may
be found in the plan of a graduated probate and

succession tax upon the personal property of
decedents."

(1) The Holcomb Bill, which was introduced into the House

of Representatives early in 1892, but was never enacted

into law, provided for a tax of three and one-half per cent
on collateral inheritances with an exemption of one thousand
dollars.

(2) New York Assembly Journal, 1l4th Session,1891,pp 19-20
(3) Governor Hill here refers to other methods suggested

by him in order to place personal property on the tax

duplicate.
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"Nearly all such estates are carefully appraised
by impartial officials selected by our surrogate
courts, and upon such appraisal the personal estate
can at least be subjected to one tax, although it may
never have been able to be reached during the life
of the decedent. A system can easily be devised
absolutely requiring all estates of decedents over &
certain valuation to be administered in a surrogate's
court, to the extent of obtaining an appraisal of the
personal property thereof, and after allowing reason-
able exemptlions to the immediate next of kin, a fair
percentage tax mey be imposed upon the remainder,
‘collectible in the surrogate's court, and reason-
ably graduated according to the value of the estate.
This theory of such & graduated percentage tax seems
falr and just, especially in view of the fact that
personal property, under existing methods, nearly
entirely escapes taxation during the life of its

- owners"i: (1).

Dr. West stated that this argument seemed more in-
fluential than any other for the extension of the inherii-
ance tax in the United States, st least, in so far'aé he
was able to ascertain the motives of legislation{2). How-
ever, ten states have been added to the list of those taxing
iﬁheritances since 1908 and in most of these the necessity
for a greater amount of revenue seems to have been the
motive underlying enactment ofksuch legislation. This would
also apply, in the main, to those states which had amended

their old laws or passed new ones.

(1) In compliance with this recommendation, the New York
Legislature, in 1891, passed a law taxXing direct inheritances
of personal property at the rate of 1% when the value of

the personalty was $10,000 or over.

(2) West, Max, The Inheritance Tax, 2d Edition, 1908, p.204
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The back-tax argument seems to be the weakest of all
those advanced in favor of the taxation of inheritances.
First of all,_it is not the inheritance as such which is
'being taxed, but merely an attempt to collectvat deatq)taxes
which the dededent had evaded during his lifetime. Such a
tax differs in principle from the inheritance tax. In the
second place, it would not‘bring justice as between tax-
payers unless all taxpayers evaded the general property tax
in exactly the same proportion. Inasmuch as some persons
are more thruthful than others, as Cohn has pointed out, it
is unlikely that a2ll will evade by exectly the same propor-
tion.(1l) Moreover, if they did, it would not be necessary
to have inheritance tax laws to meet this difficulty, sincé
justice would be secured by merely raising the amount on the
assessed'valuation. Finally, granting the validity of the
back-tax'argument thus far, it is evédent that if one person
has property which escapes taxation, let us assume for forty
years, while in the case of a second person it has been only
ten years, the amount is greater in the first case than in
the second, even if both have possessed the same amount of pro-
perty; This would demand the imposition of a tax proportioned

to the length of the period during which such evasion took

(1) Cohn, G., The Science of Finance, 1895, pp. 304-305.
Translated by T. B. Veblen in Economlc Studies of the
University of Chicago, ¥o. l. Incldentally, Professor
Cohn advances at this point a strong argument for the
exemption of incomes of public servants.
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place but, if a person were able to conceal his wealth
during his life, it certainly would be very difficultjﬁ it
not impossible, to determine hbw long he had owned a certain
amount of property. Moreover, most individuals who leave
property are constantly accumulating more as time passes

and this opens other difficulties. The better method would
be to follow that of the Swiss cantons which exact a heavy
penalty if it is found at death that the decedent has evaded
taxatlon during his life(l).

To be consistent, Mr. Ryan should have recommended
that the tax be applied to direct as well as to collateral
inhéritarces, and, since he granted that real estate was
bearing its full share of the general property tax, it
should have followed the recommendation of Goverror Hill
and have applied only to perSOnalty.

In 1910, Governor Harmon, in & message to the Genersal
Assembiy,mentions inheritance as a method of securing back-
taxes, but his statement inclines more to the Swiss view abo&e
mentioned than it does to the back-tax argument as applied
to the taxation of inheritances.

"The right to inherit is created by law, so

that conditions may be imposed. Let one of them
be that nobody shall receive any share in the

(1) West, Max, The Inheritance Tax, 24 Edition, 1908, pp.
54, 2040



distribution of an estate until he produces
proof that all moneys, credits and securities
of the deceased were duly returned for teax-
ation by him in his life time. If Suesh proof
be not made let the property, in default, or
its proceeds, or some part thereof, go to the
State. Too great hardship can be avoided, in
proper cases, by permitting the payment of an
amount equal to what the taxes would have been
if proper returns had been made, as under the
Federal revenue laws the courts allowed stamps
to be placed on instruments which had not been
-duly stemped when executed. And then penal-
ties may be freely added without impairing the
- effectiveness of the laws by affording ground for
refusal to answer questions”(1) _

Governor Harmon certainly makes it clear that "the
right to inherit is created by law," and that it is not "a
natufal, inherent right" as has been heédd by some of the
state courts(2).

Mr. Ryan made two other proposals which & re fairly
,importént: first, no exemptions should be granted in the
case of bequests to "religious, eleemosynary or public

institutions or purposes,"

and second, that all the revenue
from the tax should be paid into the State treasury(d).
The first proposal has never been consistently followed in

Ohio. Up to 1900, such bequests were taxable, but in that

(1) Mercer, James K., Ohio Legislative History, 1909-1913,
p. 30. Governor Harmon's Message to the 78th General
Assembly, Jan. 3, 1910.

(2 ) Nunnemacher v. State, 129 Wis. 190, 1903

(3) Ryan, Daniel J., Taxation, 1892, p. 1l4.

13
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year the law was amended so as to exempt certain institutions(1).
In 1919, bequests to educational, charitable and municipal
corporations for public purposes were exempted when located
within the state(2). More recently, (1923), a reciprocity

clause was added(3). The second 1s nowjnmwented by a consti-~
Aiutional amendment (4).

Mr. Ryan also foresaw certain constitutional difficul-
ties in the path of an inheritance tax in Ohio due to that
provision of the Constitution which mekes it obligatory that
all taxes be Imposed according to the uniform rule(5). He
contends, &and he has the weight of authority on his side, that
it is not a tax on prOperty(é) and hence does not come within

the province of the uniform rule. Judge'Cooley's Law of

Texation is quoted to the effect that "Succession to an

(1) 94 Ohic Laws, 101

(2) 108 Ohio Laws. 561

(3) Amended Senate Bill #55 ,

(4) Article XII weas amended in 1912 when sections 7, 8 and 9
were sdded. These sections pertain to income and inheritance
taxation. Section 9 makes it cumpulsopy to permit 50% of the
revenue obtained from these texes to be retained by the
township or municipalitg in which they originate.

(5) Ohio Conmstitution, 1851, Article XII, section 2.

(6) Ryan, Daniel J., Taxation, 1892, p. 12.
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inheritance may be taxed as a privilege, notwithstanding

the property of the estate is taxed, and taxes on propertiy

are required by the Constitution of the State to be unfform™(2).
In all fairness to Mr. Byan, it is necessary to

add that he fina;ly advances the argument that the inheritance

tax 1s a very good method of raising revenue(2).

(1) Ryan, Daniel J., Taxation, 1892, p. 1l2+13
(2) Ibid, pp. 14-17



CHAPTER II - LEGISILATION FROM 1892 to 1894.

Even though the inheritance tax had been pro-
posed as & means of meeting the deficit which was like-
ly to be forthcoming in 1892, the General Assembly took
no action upon it,until almost the close of the session
when House Bill, No.'~ 219, sponsored by Mr. Holcomb,
was brought to a vote on April fifth and was successful-
ly carried through the House of Representatives with a
large margin - sixty votes having been cast for the bill
and eighteen against it (1).

Owing to the fact that the General Assembly
adjourned within two weeks after the House had passed
the Holcomb bill, a vote was not taken in the Senate
and thus Ohio had to walt until the next session before
any action could be taken. However, one of the first
matters to be taken up by the Senate when it convened
in 1893 was the question of taxation of inheritances.
The Holcbmb bill was again submitted (2), withstood the
test, and became 8 law (3) on January 27, 1893.

I.  PROVISIONS OF ACT OF 1895'5

The bill was divided into seventeen sections,
The first séetion stated the property liable to the tax
the act élearly stating that it is the property‘rather
than the right to succeed to property which is to be

(1) House Journal, 1892, p.l50.
(2) Senate Journal, 1893, p.36.
(3) 90 Ohio Laws l4. 1893.

16
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taxed and this is again maintained where‘in the last
section property is defined as "both real and person-
el in any form, including annuities -" (1). °Parents,
husband, wife, brothers, sisters, nieces, nephews,
adbéted children, the lineal descendants of the five
relatives last named, daughters-in-law, and sons-in-law
were exempt, thus making it a limited collateral inher-
itance tax law. The rate was fixed at three and one
half percent and an exemption of ten thousand dollars
was granted. Another feature, which is deserving of
mention, provided that the revenue derived from this -
gource was to be for the use of the state. This and

the act of 1904 are the only acts ever passed in Ohio

in regard to inheritances which directed that all of the
revenue be paid into the state and since it remained in
force only one year the state treasury received very 1lit-
tle benefit from it.

In cas%broperty was bequeathed to both direct
and collateral kindred provision was made that the be- |
quests going to direct heirs and the exemption of ten
thousand dollars be made before computing the tax (2).
If the testator provided in his will for the payment of
executors, administrators or trustees the amount left
to them was exempt unless the probate court, which had

compiete jurisdietion in this matter, found that the be-

(1) 90 Ohio Laws 14, Section 17.
(2) 1Ibid., Section-2.
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quest exceeded what it considered a reasonable compensation,
in which case the‘excess over this "reasonable compensation"
was taxed (1).

The administrators, executors or trustees were
to deduct and collect the tax and then pay it to the treas-
urer of the county in which the probate court having juris-
diction over the estate was situated (2).

Where a legacy was given for a limited period of
time the tax was to be collected but if, at any later period,
thils ceased to exist the amount of the tax was to be refund-
ed (3) and also if a tax was erroneously collected a refund
was made (4).

The power of sale was granted to all administra-
tors, executors or trustees where it was necessary to re-
sort to that expediént in order to pay the tax (5). The
estate was to be appraise%ét its market value and if the
appraisal was not satisfactory to the state it might call
for a resppraisal. In this bill Ohio was somewhat more
fortunate than her sister states and made provision for
the valaation of énnuities and life estates (6). In New
York, for example, under the first inheritance tax law
enacted (7) no provision was made for the valuation of
annuities, life estates, contingent remainders and so on

"~ and this fact was one of the causes which brought the law

90 Ohio Tews 14, section 3.

90 Ohio Laws 14, sections 4 and 5.
Ibid. sections 7.

Ibid. section ll.

Ibid. section 8.

Ibid. section 12.

Laws of New York, 1885, Chap. 483.
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into court in order to test its constitutionality (1).
ith a reactionary court, and most of our state courts
are, 1f compared with the New York State Court of Ap-
peals, it is likely that this would constitute suffi-
cient grounds for declaring an act to be unconstitutional.

The probate court was given jurisdiection to
hear and determine all questions in relation to the tax
(2) and the state, presumably on the ground that it re-
ceived all revenue, was to bear all costs of collection
(3). Finally, in order to prevent laxity of enforcement
of the law, the probate judge was required to report each
six months, all property which had become subject to the
tax and all taxes due but unpald (4) and an estate could
not be settled until the tax was pald and a receipt there-
for was obtained from the’county treasurer (5).

This tax was in reality a graduated form of
taxaﬂion and not proportional as might be presumed at a
g ance. In fact it was degressive (6). This was due to
the exemption features of ten thousand dollars and the
one rate of three and one half percent. Thié can be very
easlily understood by using an example. Let us assume that

five decedents leave estates of different values: the

(1) Matter of McPherson, 104 NW,Y. 306.

42) 90 Onio Laws 14, section 13.

(3) 1Ibid., section 15.

(4) 1Ibid., section 1l4.

(5) 1Ibid., section 1l6. .

(6) For a definition of the term degressive see any
recent writer on Public Finance and Taxation.



first leaves fifteen thousand dollars; the second, eighty

five thousand dollars; the third, five hundred and ten

thousand dollars; the fo&rth, one million £ive hundred

thousand dollars; and the fifth, twenty million dollars.

In each instance the tax is to be found by faking the ex-

cess over ten thousand dollars and multiplying byAthree

and one half percent.

This would appear as follows:

Real rate or

Amount sub- ration of
Amount of \pyemption | ject to tax | Amount of | the tax to

Estate ; ot 3i% tax the total
' estate

& 15,000 | $10,000 (% 5,000 [ 175.00 1,166%
85,000 | 10,000 75,000 2,625,00 3,082
510,000 | 10;000 500,000 | 17,500.00 3.431
1,500,000 | 10,000 | 1,490,000 | 52,150.00 3.476
20,000,000 | 10,000 | 19,990,000 [699,650.00 3.498

Thus it is apparent that the rate is approaching 33%, but

that it never reaches 1t, which conforms to the definition

of a degressive tax.

IT.

MODEL FOR THE OHIO LAW.

Opinions differ as to the model for the act of

1893. The mogt able authority on the Inheritance tax has

stated that the law was copled in a large part from the
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Connecticut statute in existence in 1892 (1). Others
insist that it was framed after the Virginia and Maine
laws of the time (2), In making a comparison with the
Virginia statute there seems to be no good reason for
belleving that the Ohio law in anyway followed provi-
siong of the Virglnia law. As to the Maine law, there

1s good evidence that Ohio did not try to imitate her
sister state. It must be admitbed that bthe Sbabutes of
the two states are almost duplicates, except that Maine
imposed a rate of two and one half per cent, while in
Ohlo the rate was three and one half percent; and the
Maine exemption was only five hundred dollars, while the
Ohlio exemption was ten thousand dollars (3). To return
to the evidence above mentioned: The Ohio Act became

law on January 27, 1893; the Maine Act became law on
February 9, 1893, or almost two weeks later (4). This
seems to prove conclusively that the Ohio law was not =
copy of the Maine law, but if any one should still be .
in doubt then let him call to mind the fact that the Hol-
comb bill was mentioned by Mr. Ryan in an article written
for the Toledo Commercial under the date‘of February 6,
1892, or a year before the enactment of the Maine law, ..

and was passed by the House of Representatives on April 5,
1892 (5). | ‘

(1) West, Max, The Inheritance Tax, Columbia University
Studies, 1893-1894, pp.89-91. However, Hr.West does
not mention this in his second edition, 1908.

(2) Blakemore and Bancroft, Inheritance Taxes, second
edition, 1914,p.995. Also Dyer v. Hagerty,l2 Ohio
Cir.Ct.Reports 606.

i Maine Laws of 1893, chap.l46; 90 Ohio Laws 14.

1353e Journal, 1892,p.150

P~~~
o
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Since the state of New York was a pioneer
in this field one might expect that most states would
follow her footsteps. New York had begun to tax col-
lateral inheritances in 1885 (1). There is conslder-
able difference in phraseology when compared with the
Ohio law but the essence of the two acts 1s the same
except that the rate, in the case of New York is five
percent and the exemption was only five hundred dollars
(2%. The Mainelaw had the same exemption but a dif-
ferent rate (two and one'half percent). However, a
well known legal authority on inheritance taxation has
stated (3) that New York based her. early acts (4) upon
the Pennsylvania statutes as they existed prior to 1858
(5) and a comparison of the acts bears out his state-~
ment. It follows then that Ohio, if she has copled any
one, has gone in reallty to her sister state, Pennsylvania,
for her ideas. |

Ohio was more fortunate than New York in draft-

ing her law since ghe made provision for an accurate val-

Taws of New York, 1885, chap. 483«
Ibid., section 1.
Dos Passas, Benj. F., The Law of Collateral and Di-
rect Inheritance, Legacy and Succession Taxes, 2d
~ Ed., 1895, p.18.
(4) TLaws of N.Y., 1885, chap. 483; Laws of W.Y., 1887,
Chap. 713; Laws of N.Y., 1889, chap. 307, 479; Laws
of N.Y., 1890, chap. 553; Laws of N.Y., 1891, chap. 215.
(5) Acts of 1825-26, chap. 72; Laws of 1846, #390.
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uation of annuities and life estates (1), which New York
failed to do and which caused her law to be severely cri-
ticized by her Court of Appeals when its constitutionality
was tested (2).

The original act of 1893 remained in effect for
slightly over a year when it was completely revised (5)..
ITIT. REPORT OF THE TAX COMMISSION OF 1895.v

The same session of the General Assembly which
enacted the Holcomb bill into law also made provision for
a Special Tax Commission (4). This came as a result of in-
sufficient stafe:revenue and dissatisfaction with the sys-
tem of taxatiqﬁ“ﬁhich arose out of the uniform rule re-
guired under the Constitution of 1851 (5),[Art.12]. The
"Commission made its report December 23, 1893 (6), which is
conéeded to be among the best, if not the best, of Ameri-
can reports during the period 1870-1900 (7). | |

It is necessary to keep in mind the fact that

the Commission of 1893 was provided iIn the main, to study

90 Ohio Laws 14, section 12.

Matter of McPherson, 104 N.Y. 306,

91 Ohio Laws 169.

90 Ohio Laws 385, April 20, 1893.

Infre, p.35, N.

Report of the Tax Commission of Chio of 1893, Preface.
Sellgman, E.R. A., Essays in Taxation, 3d Edition,
1900, pp.414-416; 9th Edition, 1921, pp.605-606.
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the general property tax and it might be expected that
most of its recommendations woﬁld be for the purpose of
making that form of taxation more equitable,

Twice is the inheritance tax recommended in

the report:

"l. The tax upon inheritances is another means
of reaching personal property which other-
wise escapes. It is approved because it
ls an effective substitute for the tax upon
intangible property." (1).

"2. The equalization of taxation and increase
in revenue, by laying taxes on business,
with an especial view to reaching intangible
property, and corporations and enterprises,
whose abllity to contribute to the expenses
of the government, can not be justly measur-
ed by a tax on their property, and to this
end the following taxes are suggested:

'"v. + A privilege tax on the trans-

fer of property by deed, mortgage,

or will, 34638 3

'c. An extension of the collater-

al inheritance tax to classes ex-

empted by the present law (2),

and an increase of the tax.'(3)."

Here, again, is found evidence of the back-

tax argument insofar as the inheritance tax is suggest-
ed as a "substitute" for the tax on intangible property.
However, it might very well, and probably does, mean

that it is to be used ag a "substitute" and not neces-

Report of the Tax Commission of Ohio of 1893, p.62.
The Collateral inheritance tax act of 1893 (the

%comb bill) is referred to here. 90 Ohio Laws 14.

1
2
0
3 Report of the Tax Commission of Ohio of 1893,p.70.
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sarily es an additional method of taxing personalty.

As has been pointed out, Ohio already had a
limited collateral inheritance tax with a very low rate.
Evidently the Commission, by recommending an &xtension
of the tax and an increase of the tax, meant to include
direct as well as collate;al heirs and progressive rates,
ie., graduation both as to relationship and as to amount.
In addition, the Commission recognized the faculty theory
of taxation which is important not only in the problem
under consideration but also when applied to taxation
generally. It represented a breaking away from the old
juristic idea of "benefit" and certainly marks a step in
advance. ‘

In addition to the extension of the inheritance
tax the Commission probably intended to recommend probate
dutles when, in 1ts report, the statement is made suggest-
ing "a privilege tax on the transfer of property by deed,
mortgage or will.” These duties usually provide for only
a small fee on the wills probated and the fee is either
fixed, or graduated within wide limits, and is ordinarily
stated in dollars and cents rather than in percentages
which tends to make the tax a regréssive one. The Wiscon=-

sin duties of 1868 (1), 1877 (2), and 1889 (3), which were

(1) General Laws of 1868 (Wisconsin), chap. 121
(2) Wisconsin Iaws of 1877, chap. 98.
(3) Wisconsin Laws of 1889, chap. 176.

25
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regressive and have been called probate fees (1), furnish
a géod.example of this form of inheritance taxation.
Probate duties differ somewhat in theory from the direct
and collateral inheritance taxes in that the former tax
the right to transmit property while the latter tax the

right to receive or succeed to property although little

distinction is made in actual practice(2). Presumably
probate duties are based on elther the theery of the value-

of -service or the theory of the cost-of-service. The first

theory assumes that the beneficiary reéeives a service
from the state since state regulations permii him to reec-
eive property which otherwise he could not get as the right
of inheritance is created by law. This would pérmit grad-
vatlion both as to relationship and as to amount. In the
second case, there are certain costs which are due to the
probation of wills and someone has to meet these. Tax-
payers, as a cléss, receive no benefit from the right of
an individual to transmit or to receive property. Conse-
quently, it seems only falr that the cost conneéted wiih
this right should be borne by those who benefit. This is
absolutely in accord with the benefit theory.

(1) Phelan, Raymond V., Finencial History of Wisconsin,
1906, p. 429. 1In Bulletin of the University of Wisconsin,
193, Economic and Political Science Series Vol. 2, #2 .
2) West, Max, The Inheritance Tex, 24 Edition, 1908, p.
19; Seligman, Edwin R. A., Essays in Taxation, 9th Edltion,
1921, p. 127; Plehn, Carl C., Introduction to Public Finance,
4th Edition, 1920, p. 206.
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The principle of graduation need not be applied as it
does not necéssarily follow that a large estate will
require more time or trouble on the pért of the county
probate court than a small one. In fact, in many cases
the reverse 1s more likely to be true. Those having
large estates usually dispose of them by will before
~death while those possessing small estates let them
pass by the intestate laws of the state. Certainly
the court has more to do in the latter than in the
former case. |

.~ The Ohio Commission recommended "a privilege
tax on the transfer of property by ¢ will." Since
the tax was to be pléced only on wills and would not
apply in cases of intestacy when the property passes
by the law of the State, it may be very justly in-
ferred that this would plsace a premium on intestacy.
Only one argument can be givén in defense of this and,
that is, greater diffusion of wealth may occur when the
pr operty passes by the intestate laws of the State than
in the cases when the decedent makes a will. The question
as to whether greater diffusion will be secured by test-
acy or intestacy is certainly a debatable one.

In Englend for example, the probate duty applied

to personal propertj passing either by will or intestacy.(l).

(L) Seligman, Edwin R;A.,.Essays in Taxation, 9th Edition,
1921, p. 453.



28

This is much the better method since it places no prem-
ium either on testacy or on intestacy but uses the duty
merely as a revenue measure and not a method of social
reform. _

The General Assembly of Ohio did not follow
the recommendation of the Tax Commlssion in regard to
this form of taxatibn. |
IV. CONSTITUTIONALITY OF THE LAW OF 1893

The law of 1893, =s originally passed, was never
brought before the Supreme Court to test its constitu-
tionality. It was amended at the follbwing session of
the General Assembly and, thus, only the new law came
into court (l). Consequently, the treatment of the
constitutionality of the original collateral inheri-
tance tax act will be reserved until the discussion of

the law as amended in 1894 (2).

(1) Hagerty v. State, 55 Ohio State 613.
(2) 1Infra, p. 49.
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CHAPTER III -~ LEGISLATION OF 1894

I. THE DIRECT INHERITANCE TAX LAW.

The seventy-first General Assembly which coﬁ-
vened on January l, 1894, was an epoch making one so far
as inheritance taxation is concerned. It passed acts
taxing successions to both direct heirs and collateral
helrs. It also had the distinction of being the first
state leglslature to enact into law a graduated direct
inheritance tax.

The Special Tax Commission had made its Report
in December preceding and this gave to the General
Assembly a list of recommendations which the latter might
use as a guide in tax legislation.

The first act passed in regard to inheritances
was one affecting direct heirs (1) although a collateral
inheritance tax act became law on the same day (2).

ITI. PROVISIONS OF THE DIRECT INHERITANCE TAX LAW.

In accord with the recommendations of the Tax
Commission the first section of the act was desligned to
include all those who had been exempted by the Collateral
inheritance law of 1893.

(1) 91 Ohio Lews 166. April 20, 1894.
(2) April 20, 1894.
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When the entire property of the decedent was less than
twenty thousand dollars no tax was imposed; when in ex-
cess of twenty thousand dollars and up to and including
fifty thousand dollars, the rate was one percent upon
the entlre estate; when in excess of fifty thousand dol=-
lars and up to and including one hundred thousand dollars,
the rate was one and one half percent upon the entire |
estate; when in excess of one hundred thousand dollars and
up to and including two hundred thousand dollars, two
percent upon the entire estate; when in excess of two
hundred thousand dollars up to and including three
hundred thousand dollars, three percent upon the entire
estate; when in excess of three hundred thousand dollars
up to and including five hundred thousand dollars, three
and one half percent upon the entire estate; when in
excess of five hundred thousand dollars ap to and in-
cluding cne million dollars, four percent upon the entire
estate; when in excess of one million dollars, five rer
cent upon the entire estate.

Perhsps this can bé best 1llustrated if put in

table form:
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Wihen the value of the entire Rate (percent)
property of the decedent-- applicable to
entire estate.

Does not exceed $20,000 « ¢ v ¢ + « o o & o 0
Exceeds § 20,000 and does
not exceed & 50,000 . 1
50,000 " 100,000 . 13
100,000 t _ 200,000 . 2
200,000 " 300,000 . 3
300,000 " 500,000 . 3%
500,000 " © 1,000,000 . 4
1,000,000 " . 5

This tax is what may be called an estate tax,
that is, it i1s on the whole amount transmitted rsther
than on each share received. In some respects it is
gimilar to the present Federal Estste Tax Law but dif-
fers in others. For example, under the present
Federal Law, the first fifty thousand dollars is exempt;
the next fifty thousand dollars is taxed at the rate of
one percent; the nesxt one hundred thousand dollars at
the rate of two percent and so on. In calculating this
tax if one had a net estate of two hundred thousand
dollars, fifty thousand dollars would be exempted; fifty
thousand dollars would pay a tax of five hundred dollars
and one hundred thousand doilars would pay a tax of two
thousand dollars or a total of two thousand five hundred
dollars. But under the Chio Law of 1894 the whole of the
two hundred thousand dollar estate would be taxed at two

. i

percent (1).

TI) In support of this statement see otate of OUNLO,
ex rel. v. Ferris, B3 Ohio State 337.
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This was an important factor in deciding the constitu-
tionality of this statute.

Provision was made for the county to retain
twenty-five percent of the revenue fFom the tax, the
state recelving the remainiﬁg seventy-five percent.

The collateral inheritance law of 1893 provided that ail
revenue go to the state and in that case the state was
to bear all costs of collection, but under this statute,
the state and county shared the costs in the same ratio
as they shared receipts (1). On the face of it this
seems to be a step in the wrong direction since it is
likely to cause undue expenditure on the part of the
county in certain years when receipts are great and
might lead to extravagance in the way of public)im—
provements which in the lean years they may find diffi-
cult to maintain. This is based on the fact that the
smaller the political subdivision the more likely will
such receipts fluctuate. The present Wisconsin Act en-
acted in 1903 and latdr amended has a similar provision
except that 1t is much smaller, being only seven and

one half percent (2).

91 Ohio Laws 166, section 12.
Wisconsin Statutes, chap. 72, sec. 72.20,.

O =
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The remainder of the first section is similar
to the first section of the collateral inheritance law
of 1893. |

The rest of the sections of the act are similar
to those of 1893. The following table shows the section
numbers of the acts which are alike:

Law of 1893. Law of 1894.
Sec. 1 &2 (Sec. 1 similar except rates)No Simllar Sece.
heirs and amounts changed and

sec. 2 could not apply to the
direct lawe.

Sece 3 . Omitted.
Sec. 4 (Slighly changed in new act) Sec. 2
SeCo 5 SGC. 3
Sec. B Sec. 4
Sec. 7 Omitted.
Sec. 8 Sec. 5
Sec, 9 (Recelpts apportioned between Sec. 6
county and state in law of
' 1894.)
Seec., 10 Sec. 7
Sec. 11 : . Sec. 8
Sec. 12 Sec. 9
Sec. 13 , Sec. 10
Sec. 14 , Sec. 11
Sec. 15 (Change in apportionment of Sec. 12
costs.)
Sec. 16 Sec. 13
Sec. 17 ' Omitted

III. CONSTITUTIONALITY OF THE DIRECT INHERITANCE TAX LAW.
~While the proposed act was before the General

Assembly its enemies took pains to have it amended in

such a manner that the twenty thousand dollars was not

exempted in case estates were taxable (1).

(1) West, Max, The Inheritance Tax, Second Edition, 1908,
p. 136, in Columbia University Studies in History, Econ-
omics and public law.



If this was done with a view to rendering the act un-
constitutional, the trouble was well rewarded for, on
June 27, 1895, the Supreme Court of Ohio declared that
it was unconstitutional (1).

Thls case was commenced in the Circuit Court.
of Hamilton County. A decedent who died May 8, 1894, had
left an estate of over fifty thousand dollars, and letters
of administration had been granted to his widow. The
prosecuting attorney made application to the probate
judge for the appointment of asppraisers in order to have
the estate appraised with the view to assessing the tax,
but the judge held that the }aw Was unconstitutional and
refused to carry out the demands of the county prose-
cutor (2).

The Circult Court had held that the law was un-
constitutional solely because the exemption clause did
not apply to taxable estates, but it conceded the right
of the General Assembly to impose a tax, even a gradu-
ated one,’on direct inberitancg (3).

In many ways the decision of the Circuit Court
is on a parity with that of the Supreme Court and since
the latter saw fit to incorporate it in its decision,

it will do no harm to give a\brief review of 1t (4).

(1) State of Chio, ex rel. v. Ferris, 53 Ohio State 314.
June 27, 1895.

(2) Ibid., page 315.

(5) Ibido, pbage 316. .

(4) Ibid., page 316 and State ve. Ferris, 9 Ohlo Circuit
Court Reports 298.
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"l. The tax attempted to be imposed is not
upon the property itself.”

" 2. But it is in the nature of an excise upon
the right or privilege of succession to
such property."

"3. Such tax does not violate section two,
‘artbele twelve (X), but may be rightfully
imposed under section one of article two
(&), the general grant of legislative
power .M

"4. The act is not in conflict with section

, twenty-six, article two (3), providing
all laws of a general nature shall have
uniform operation throughout the state."

(1)

(8)

('3)

Article XIT, section 2 -- "Laws shall be passed,
taxing by uniform rule, all moneys, credits, in-
vestments in bonds, stocks, joint stock companies,
of otherwise; and also all real and personal
property, according to its true value in money,
but burying grounds, public school houses, houses
used exclusively for public worship, institutions

- of purely public charity, public property used

exclusvely for any public purpose, and personal
property, to an amount not exceeding in value two
hundred dollars, for each individual, may be gen-
eral laws, be exempted from taxation; but, all such
laws shall be subject to alteration or repeal; and
the value of all property, so exempted, shall, from
time to time, be ascertained and published, as may
be directed by law." N.B. This is the section as in
effect in 1894,

Article II, Section I (1894); "The legislstive power
of this State shall be vested in a general assembly,
which shall consist of a senate, and a house of rep-
resentatives.”

Article II, Section 26 (1894): "All laws of a general
nature shall have a uniform operation throughout the
state; nor, shall any act, except such as relates to
public schools, be passed to take effect upon the
approval of any other authority than the general
assembly, except, as otherwise provided in this
constitution.”



36

"5, But the law violates the underlylng
principle of uniformity, laid down in
Railroad Company V. Connelly, 10 Ohlo
State, 160, in complete exemptlon of
estates of twenty thousand dollars and
under."

"6, But, if the statute exempted twenty
thousand, dollars, or any other sum,
of every estate from taxation, it would
in our judgment be equal and valid,
even in imposing a graded tax, as it does."

"y Because of the exemption feature the
statute violates the Fourteenth Amendment
(1) of the Constitution of the United States.”

Nobwithstanding the fact that the act in

question distinctly stated "That all property within

the jurisdiction of this state, and any interest therelin,

LIRS
I

¢ shall be liable to a tax as follows" (2), the

ircuit Court held that it was an emcise and not a tax

on property. In 1906 the Supreme Court of Wisconsin (3)

held that the tax was of the nature of an exclse tax

upon the transfer or the right to recgive the pfoperty

and not upon the property itselfs

(1) Reference is here made to the first section of the

(2)
(3)

14th Amendment. "All persm s form or naturalized
in the United States, and subject to the juris-
diction thereof, are citizens of the United States
and of the State wherein they reside. No state
shall meke or enforce any law which shall abridge
the privileges or immunities of citizens of the
United States; nor shall any state deprive any
person of life, liberty, or property without due
process of law, nor deny to any person within its
jurisdiction the equal protection of the laws."
01 Ohio Laws 166, section l.

Nunpnemacher V. State, 129 Wis. 190. Inheritance
Tax Lews of Wisconsin, 1921, p. 41.
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It is evident that the Court gave the act a very
liberal interpretation in order to avoid bringing
i1t under the "uniform rule" clause of the State
Constitution.

When the case came before the Supreme
Court the prosecutor in defense of the law (1)
argued that the "uniform rule"” section of the article
on taxation in the Constitution did not prevent the
General Assembly from using other means to raise
revenue but that the section applied only to the
taxation of property. He pointed out that the direct
inheritance tax was not a tax on property but "upon
the érivilege of transmitting and succeeding to prop-
erty." Thus he made the "right" the object of taxation
and the center of his argument. He added that it was
necessary to appraise the property to determine the
amount of the tax, but indisted that it was not a tax
imposed upon the property. Furthermore, he contended
that the state might impose a duty on this "right",
since the "right" to transmit or succeed to property
is not a natural one, but one derived from the state.
Thié is in direct contradiction of a declsion delivered
by the Supreme Court of Wisconsin as late as 1906 (2):

"The right to transmit property by descent or by will

(1) State of Ohio, ex rel, v. Ferris, 53 Ohio State
316-318.
(2) Nunnemzscher v. State, 129, Wisconsin 190.



is an inherent right protected by the constitution
and, though subjeet to reasonsble regulation, cannot
be wholly taken away or substantially impaired by the
legiélature,” and four years before (1902) Justice
Marshall of the Supreme Bench of that State wrote (i)
that he was of thé opinion "that the right to transmit
property is not a mere privilege from sovereign author-
1ty and subjeet to absolute legislative control, but
ls a right, the enjoyment of which is protected by
constitutional guaranties, though its character in
that regard, is not inconsistent with legislative
auathority to impose féasonable burdens, in the nature
of taxes, upon the right to take by the will of a de-
ceased person, or under statutory regulations in regard
to the distribution of the estates of intestates." |
Both of these decisions seem rémarkable in view of the
opinion held by most people that the state of Wisconsin
was and is as progressive, if not more so, as any state
in the Union,

The final argument of the prosecuting attorney
was that the act was passed undér the legislative power
granted by the constitution and was a regulation of

inheritance.

(1) Dissenting opinion of Marshall,J., in Black ¥.
State 113 Wisconsin 206.

38



In opposition to the law the counsel for the .

probate judge contended that (I):

"l. The tax is on property becausé-=-

A. It 1s for general revenue, and no tax
can be levied for that purpose except on
property.” '

B. By the terms of the act, the tax is

nominally and in effect lald on property."

"2. Being a tax on property, it violates in
several respects section two, article
twelve". (2)

"3. If not a tax on property, still the ex-
empblon and the graduated rate violate the
principle of uniformity which must under-
lie all taxation.”

It must be admitted that the act does state
quite clearly that it is a tax on‘property, but even
then the counsel adds that if not a property tax it
1s still subject to the "uniform rule"™. In this, if
he grantse that it is not a tax on property he has
little support from other states. In New York, fop
example, the court did not even consider the rule of
uniformity, although it was specifically mentioned
by the counsel in opposition to the act (3). In 1902
the same question arose in Wisconsin and the court

was of the opinion that classificsation of heirs and

(1) State‘of Ohio ex rel. v. Ferris, 53 Ohio State
319. ‘ : '

2) See Page 28, footnote number 8, for reference.

233 Matter of McPherson, 104 New York 308, 316.
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graduated rates were not in violation of the rule of unifor-
mity so long as the classification was based "on real
differences;" which afford "rational grounds of distinction"
and 1f the exemptions were reasonable(l)

Turning again to the decision of the court bf last
resort, the Supreme Court held that the legislature had the
right to tax "franchises, rights and privileges" and that the
law was in compliance with that article of the State consti-
tution which required, and still requires, that laws of a
general nature must have uniform operation throughout the
state(2), but declared that the act was unconstitutional since
1t was In violation of the second section of the Bill of Rights
of the Ohio Constitution(3) which states that "All politieal
power 1s inherent in the people. Government is instituted
for their equal protection and benefit."

The question at once arises as to the manner in which
this section of the Constitution affects the texation of inheri-

tances. The opinlion of the Court 1s the best answer to this(4)

(1) Black vs.. State, 113 Wisconsin, 205.

(2) Ohio Constitution, 1851, Article II, Section 26.

(3) Ohio Constitution, 1851, Article I, Section 2. Not all
of the section 1is quoted. :

(4) State of Ohio, ex. rel. V. Ferris, 53 Ohlo State 336-338.
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"If government is instituted for the equal
protection and benefit of the people, it follows
that laws which are passed under a government so
instituted must likewise be for the egual protection
and benefit of the people. This statute fails to
protect equally the people who exercise the right
and privilege of recelving or succeeding to property.
The right to receive the first twenty thousand dollars
of an estate not exceeding that sum is protected from
taxation, while the right to recelve the first twenty
thousand dollars of an estate exceeding that sum is
taxed the sum of two hundred dollars. This is not
equal protection. Again the right to receive fifty
thousand dollars' worth of property of an estate not
exceeding that sum 1s taxed five hundred dollars,
whlle the right to receive fifty thousand dollars of
an estate exceeding that sum is seven hundred and
fifty dollars. This is not equal protection. The
same may be said of the other graduations provided
for in the stattite.”

"The right or privilege of receiving or succeed-
ing to property is valuable in proportion to the
value of the thing received. It cannot be consis-
tently said that the right to receive twenty thousand
dollars is of no value, and that the right to receive
twenty thousand and one dollars is of the value of
two hundred dollars and one cent."

"Again, he who uses the right or privilege of
receiving property 8 the value of twenty thousand
dollars, and pays therefor a tax of two hundred
dollars and one cent, is not equally benefitted for
the tax paid, as he who uses the same right or
privilege of receiving property of the value of
twenty thousand dollers, without paying any tex
whatever for the use of such right. The exemption
of twenty thousand dollars and the increase of the
per cent as the value of the estate increases renders
this statute unconstitutional."

"Oour constitution requires equality in our tax
laws, and also eguality in their execution as near
a8 maey be. The only exemption allowed, as to tex-
ation of property, is personsl property to the amount
of two hundred dollars to each individual, and certain
other property devoted to public or charitable uses.
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Two hundred dollars in value to each individual is
the extent to which the legislature has the power

to exempt personal property from saxstion. The
constitution must be regarded as consistent with
itself throughout, and as section two, of article
twelve permits an exemption from taxation of
personal property not exceeding two hundred dollars,
a construction of section two of the Bill of Rights
is hereby evinced to the effect that in the taxation
of subjects other than property, an exemption up to
two hundred dollars in value would be regarded as
for the equal protection and benefit of the people.
The exemption must be equally for all, and the rate
per cent must be the same on all estates. There can
be no discrimination in favor of the righ or poor.
All stand upon an equallty under the provisions of
the constitution and it is this equality that 1s

the pride and safeguard of us all."

"In support of the law, it is urged that this
exemption and graduation may be sustained upon the
ground that the costs of administration in a small
estate are proportionately larger than in a large
one, and that therefore the small estate should be
free from taxation. The answer is that egquality in
taxation is required by the constitution and that
our administration laws are enacted upon the prin-
ciple of equal protection and benefit of the people,
and this unequal mode of texation 1s not required
to remedy any defect on the burdens of these laws."

Tﬁe Court recognized the fact that an inheritance
tax was not on property, but on the "pight or privilege of
receiving or succeeding to property."” This is quite in
conformity with the decisions of Courts of other states. On
the other hand, it failled to give any consideration to the
"faculty" theory of taxation, which had been recognized by the
Tax Commission, but insisted on retaining the "benefit"
theory and along with i1t the idea of proportionality since

"the right # #* # is valuable in proportion to the value of
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the thing received.” This meant that there was no place 1n.
Ohio for a progressiwe form of taxation and yet, as has been
shown above(l), that is exactly the form actually in existance
under the collateral law. However, under the direct inherit-
ance tax law, the progression was very much in evidence while,
under the collateral law, it was concesled and operated only
because of the exemption feature. In fact it is not going too
faer to say that the majoriiy of taxes~ are progressive, in some
form or another, although usually this is not so apparent as

it was in the law before the Court.

Even though that section of the article of the
constitution which provides for the'uniform rule was brought
into the decision, yet the rule itself was held not to apply
and only the clause exempting personal property was given any
serious consideration, the Court insisting by analogy that
the exemption of twenty thousand dollars should apply to not
one case but to all cases, that 1s, the twenty thousand
dollars should be deducted from alltaxable estates. This is
quite in keeping with the opinion of the Circuit Court except
the latter held graduation to be constitutional. The Circuit
Court had based 1ts decision on the Fourteenth Amendment to

the Federal Constitution, but the Supreme Court dedlined to

(1) Supra. pp. 19, 20.
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consider that amendment on the ground that it was no
broader than the second section of the Bill of Rights of
the Ohio Constitution. Taken by and large the decision

of the Circuit Court seems to represent a more progressive
attitude than that of the court of last resort.

Wisconsin, in 1899, passed a law taxing inherit-
ances(1l) which in many ways was similar to the Ohio direct
inheritanee law of 1894 and more especially as to the oper-
ation of the exemption clause. This statute granted an
exemption to personal estates of ten thousand dollars, but
taxed personal estates which were in excess of the teén
thousand dollars. The act was held to be in violation of
the Fourteenth Amendment to the Federal Constitution since
the exemption clause consituted "arbitrary diserimination,
and not classification.” The Ohio case of State v. Ferris
wag quoted and the Court said, in part, which reads much like
the Ohio decision:

"Thus it results that one collateral relative,
receiving a legacy of two thousand dollars from one
testator, whose estate amounts to nine thousand
five hundred dollars, pays no tax, while another
collateral relative in the same degree, receiving a
legacy of two thousand dollars from another testator
whose estate amounts to ten thousand five hundred
dollars is obliged to pay a tax. Here is unlawful
discrimination, pure and simple. No rational
distinction or difference can be drawn between the

two legatees simply because the estates from which
their legacies came are of slightly different size.

(1) Wisconsin ILaws of 1899, Chapter 355.
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They are bofh within the same class, surrounded by
the same conditions, and receiving the same bene-
fits. One pays a tax, and the other does not.
This 1s not the equal protection of the laws.™ (1)

One very weak argument was advanced in favor of
the law which probably did more harm than good and that was
to the effect that the exemption and progressive rates
would make a lighter burden for the small estates (£), and
since the costs of administration were usually highér in
proportlon to the amount of the estate for the smsll than
for the large estates, therefore the latter should bear
less tax. The Court was justified in this case in holding
that to be no reason for progression or exemption. In most
cases an Inheritance may be treated as an accidental income
which increases the ability of the beneficiary to pay and
if cost of adminlstration is the reason for an inheritance
tax then why not charge a flat tax or else a regressive one?
Of course, In the case where the head of the famlily is taken
away by death, there may be a diminution in the income of
the family, but 1if his income came from his property rather
than from his labor, the financial circumstances of the
family will not be altered. As the relationship becomes
mdre distant and as the amount left behind to each btenefic-

iary becomes greater the less becomes the economic depéndence

(1; Black v. State, 113, Wisconsin 221
(2) state of Ohio, ex rel. V. Ferris, 53 Ohio State 338
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on the decedent.

The last argument cbnsidered by the Court was
concerning the regulation of inheritances with a view to
securing a better distribution of wealth (1), but the Court
inslisted that laws were already on the statute books for »
that purpose and that, if further regulation were deemed
necessary or expedient, it could be accomplished by amend-
ing those statutes. This makes evident the great danger
in a tri-partite system of government such as is found in
the United States and her Commonwealths. The Supreme Courts
of each state are practically unlimited in what may be called
their law-meking powers. In England, for example, Parliament
is supreme. All that is left to the court is the right to
interpret. In America, the Court may not only interpret
but alsc say whether a statute shall become a law. In the
maln, this 1s due to our written Constitutions, but cer-
tainly they could be amended. Moreuvver, if the representsa-
tives of the people enact laws it is evident that the electorate
desires them and, hence, they should stand. If objectlionable
the power of repeal is always left. Let the Court interpret,

but not make, laws.

(1) State of Chio, ex rel. v. Ferris 53 Ohio State 338.
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IV - FROVISIONS OF THE COLLATERAL INHERITANCE TAX IAW
AS ANENDED IN 1894.

The collateral inheritance tax law of 1893 had been
in force slightly over a year when the General Assembly
passed the direct inheritance act. In order to make both
of them consistent, 1t was necessary to revise the old
statute and with that purpose in mind six sections were
repealed and new amendments were put in their place (1).

The helrs to whom the new law applied were the
same as formerly, but three important changes were made in
the first section. Pirst, the .rate was raised to five per
cent, an increase of one and one-half per cent. Second,
the exemption was reduced from ten thousand dollars to two
hundred dollars, presumably to that set by the constitution
for personal prqperty(z). Third, the receipts were to be
divided between the county in which they originated and the

1state, the county to rétain twenty-five percent and the state
seventy-five per cent(3). It will be recalled that up to
this time the étate had received all of the recelpts and had
also borne all costs of collection. Since the county s hared |
in the receipts, it was only falr to the state that the
smaller political uhit bear its proportion of the expense and

this change was also incorporated(4)

(1) 91 Chio Laws 169. Passed April 20, 1894. The sections
amended and repealed were 1,2,3,4,9,14 and 15. -

(2) Ohio constitution, 1851, Art. XII,Section 2;Supre p.5H
(3) See algo sections 6 and 9 of the Direct and Collateral
Inheritance Tax acts respectively. .

(4) Gontdouedcfroxpecdt 91 Ohlo Laws 169, Section 15.
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The seéond section of the collateral inheritance
tax act of 1894 made provision for determining the property
liable to the tax in a case where part of it went to
direct heirs and the remainder to collatersal heirs. The
amount bequeathed to direct heirs plus the exémption of two
hundred dollars was to be deducted»before computing the tax.

A penalty was exacted under the laws of 1893 and
1894, both as to collateral heirs and as to direét heirs.

If the.tax was pald within one year a discount of one per
cent for each full month "prior to the expiration" of the |
year was permltted; but if not paid within the yéar, interest
was to be charged at the rate of elght per cent thereafter
until paid. Finally, if the tax had not been paid at the

end of eighteen months, the county prosecuting attorney was
compelled to institute broceedings in thé county common pleas
court in order to collect (1)

A rather strange omission 1is noticeable in all of
the statutes enacted thus far and that is the absence of aﬁy
provision granting exemption to educational, religious,
scientific, charitable and muniecipal corporstions and the
like. This may have been due to the 1influence of Mr. Ryan,

who was evidently a friend of Mr. Holcomb, the sponsor of

(1) Loxixuedxfromxpsxess 91 Ohio Laws 169, Sectlon 4%
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the first bill, and this was carried over into the latter
bills. Mr. Ryan opposed the exemptions of such corporations
and institutions(l).

V. -CONSTITUTIONALITY OF THE COLLATERAL INHERITANCE TAX IAW

The act first came up for consideration in the
Circult Court of Frarklin County(2) and tWo questions were
raised. PFirst, it was contended that the statute was uncon-
stitutional because 1t exempted not only direct or lineal
heirs, but also certaln collateral hedrs as brothers, sisters,
nephews and nieces and their lineal descendants; and in the
second place, the tax was for a general purpose, but the law
provided that twenty-five per cent was to be retained by the
county in which it originated.

Fortunately for the collateral inheritance tax
act, the constitutionality of its mate, the direct inherit-
ance tax law, had been declded and the second conmtention was
easily disposed of by referring to the decision, the syliabus
of which stated that "

"Punds raised by taxation of franchises, rights

and privileges may be applied to the purposes of

general revenue, or any other purpose authorlzed by
statute"(3)

(1) Ryan, Daniel J., Taxation, 1892, p. 14. See also Chap-
ter I above.

(2) Dyer, Pros. Atty. V. Hagerty, Probate Judge, 12 Ohio
Circait Court Reports 606.

(3) State of Ohio, ex rel. V. Ferris 53 Ohio State 314.
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As to the first objeqtion the court quotes at length
from decisions #n other states having constitutions similar
to that in Ohio and which have upheld the constitutionality
of laws similar to the Ohio law. Especlally worthy of notice
is the opinion of the Maine court, Maine having enacted a law
similar to the Ohio act about two weeks later than the latter
state:

"The legislature may, in its discretion, select

classes from which duties and excisges may be

required, not, however, degenerating into arbitrary

and oppressive burdens"(l).
The Circult Court was of the opinion that the distinction
between the collateral heirs could be supported on moral
grounds and finally concludes that the classification was
within the power of the General Assembly and that it was
neither "unreasonable nor oppressive" but was "uniformly
imposed upon ail estates and upon all persons within the
description contained in the statute” and was "not unequal®(2).

When the statute came before the Supreme Court for |
consideration the counsel in opposition to the act contended
(3) first, that the right of inheritance is as o0ld as common

law itself. This 1s the 0ld stereotyped argument which is
met in practically every state when the constitutionality

(1) State V. Hamlin, 86 Me. 503

(2) Dyer, Pros. Atty. V. Hagerty, Probate Judge, 12 Ohio
Circuit Court Reports 608, 610

(3) Hagerty, Judge, V. The State, ex rel. 55 Ohio State
615-618. Decided January 26, 1897.
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of inheritance tax laws is questioned. Second, the rule of
uniformity and equality was violated, but a little more
than usual was granted when the statementvwas made that
"Texes must be uniform and equal on the same class of
property or privileges." 1In this we find the presumption
that the law made some distinction between classes, but its
constitutionality would be granted if it could be proved that
this classification was based on some rational distinction.
The 1nequali£y of clagsification alluded to here is that of
the exemption of certain collateral kindred as brothers,
sisters, nephews, nieces and. their linesal descen&ants who
were placed among the direct heirs in both the direct and
collateral inheritance tax acts of 1894. The counsel,for
the benefit of the Court, laid down five rules which they
considered to be-the basis of classification though they
added that sometimes the court used one and sometimes
another:
~"1. A1l classification must be based upon
substantial distinctions, which make one class
really different from another."

"2. The classification adapted in any law
must be germane to the purpose of the law."

"3. Classification must not be based upon
existlng circumstances only, or those of limited
durastion, except where the object of the law is
itself a temporary one."

"4. To whatever clgss a law may apply, it
must apply equally to each member thereof.”

-
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"5. If the classification be valid, the
number of members in the class is wholly immaterial."

These rules of classification are fair enough, but
it remains to be seen whether the sct in question does or does
not conform to them. The chief contention against constitut-
ionality, then, was the classification of heirs.

_ Thevcounsel for the State laid down four arguments
in defense of the act(l). In the first, it was agreed that
the phraseology of the direct and collatersl inheritance tax
acts were the same except that in the latter those features
were absent which were held to be unconstitutional in the
former. Certainly this could not be denied and a comparison
is sufficient tovshow that there was this difference. The
direcﬂ inheritance tax law stated "That all property within
the jurisdictlon of this state, and any interest therein * 3 %

shall be liable to a tax as follows, to wit: When the wvalue

of the entire property of such decedent exceeds the sum of

twenty thousand dollars(2)#% #* #,"(3) while the law taxing

collateral inheritances read as follows: "That all property
within the jurisdiction of this state, and any interest
therein + % 3 shdl be liable to a tax of five per centum of

its value, above the sum of two hundred dollars,(2)% % #"(4)

(1) Hagerty, Judge, v. The State, ex rel., 55 Ohio State
621-624.

(2) Underscored words are mine- L.E.S.

(3) 91 Ohio Laws 166, Section 1

(4) 91 Ohio Laws 169, Section 1.
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The two unconstitutional features of the former statute were,
first, the progressive rate; and éecond, the fact that the
exemption did not apply to‘taxnble estates(l). In the latter,
the rate was, to all intents and purposes e proportional one,
though in reality degfessive and the exemption of two hundred
dollars applied to all.

The second argument was a counter one to that advan-
ced by the counsel in opposition, to the £ffect that it was
subject to the "uniform rule”, but this had been disposed of
in the case of State ex rel. ¥. Ferris.

The third argument, that it was a tax on property,
had been decided in the direct inheritance tax case.

The flnal argument was that the division of receipts
bgtween the county and state, which was held to be uncon-
stitutional by the attorneys for the plaintiff, had already
been settled. - |

The counsel for the state added that in only one
case had collatersl inheritance tax law been held unconstit-

utional(2) and that this was good evidence that the burden

(1) State, ex rel., v. Ferris, 53 Ohio Stete 314.

(2) Curry v. Spencer, 61 N.H. 624, 1882. In 1878, N.H.had
passed a collateral inheritance tax act with a rate of one
per cent. The judge, who delivered the opinion of the Court,
held that it violated the provisions of the New Hampshire
Constitution, which "declared every inhabitant to be bound
to contribute his share" and the limitation of the power of
imposing taxes to "proportional and reasonable essessments,
rates, and taxes upon all inhabitents and residents within
said state, and upon the estates within the same,” in so far
as certain relatives were exempted, while others were taxed.



of proof was on those who opposed the sct. '

In answer to the objectlions to the act the Court
agreed thet the decision of the Circult Court was just.
However, the oplnion shows that other points were urged:
before the higher court which had not been advanced before
the lower court.

In part the court stated(¥L) that:

"Most of the objections urged against the val-
1dity of the act are answered in State ex rel. v.
Ferris, 53 Ohio State, 314. The act there held
invalid made an inhibited distinction as to the
value of the property received, the right to receive
being there, as here, the real subject of the impos-
ition. No such distinction appears in this act,
which lays a uniform tax upon the ~reeéption of all
amounts above two hundred dollars, and that exempt-
ion ig expressly suthorized by the constitution dn
the levying of taxes upon property."

"This act is said to be inwalid because of its
diserimination among the collateral kindred, the tax
being imposed upon the value of the property received
by some and not upon that received by others. The
power exercised by the gener=z1l assembly in this
instence is legislative and vested by the first
section of the second article cof the constitution.
Since the right to receive property by inheritance
is not guaranteed by the constitution, it prescribes
no limitation upon the power of the general assembly
to designate the persons who may thus receive. The
discrimination is based upon, and justified by, the
fact that there are degrees in collateral kinship."

"It is further objected that the act 1s invalid
because the provision that all ?roperty *shich shall
pess by will % % % sale or gift' shall be subject to
the imposition, invades the owner's guaranteed right
to sell and convey property, which right is embraced

(1) Hagerty, Judge v. State, ex rel., 55 Ohio State
625-626.
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within its enjoyment. But the meaning of the

word 'sale', as used in the statute, is to be

determined by the maxim noscitur a soeciis, and it

includes only transactions which, though in form

sales, e in fact gifts. Since the act is

within the legislative power granted, and not

within the letter or spirit heres4n, it is valid.”

Again 1t 1s insisted that it is not a tax on pro-

perty but on the right to receive. However, an attempt is
made to bring in that sectlon of the constitution which
provides for the uniform rule by quoting the exemption to
personal property (1). This point 1s irrelevant and there
is no good reason for arguing that the statute complies with
the exemption permitted to the constitution. Section two
of Article twelve of the Ohio Constitution applies only to
the-taxation of property and not to the imposition of a tax
on franchises, privileges and the like. Moreover, the
exemption granted under this section does not apply to all
property--real and personal--but to personalfy- alone. The
action of the court in this case can be justified only on
two grounds; first, in State, ex rel. v. Ferris, the court
had held that the Constitution must be assumed to be consis~

tent throughout(2): and second, that in a case where a

decedent bequeathed or left personal property the exemption

(1) ohio Constitution, 1851, Article XII, Section 2.
(2) State of Chio, ex rel. v. Ferris, 53 Ohio State 338.
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would have to be not over two hundred dollars. It was
wholly unnecessary to support the decision with that part

of the constitution and certainly there was a danger in
doing such a thing. Our Americsn Courts follow precedents
in so far as that is possible. Up to 1912, the Constitution
remained the same in regsrd to the taxation of inheritances.
What would have happened had the court, in considering the
direct inheritancé tax law of 1904; insisted that the
exemption to direct heirs could not exceed two hundred dollars?
It met a great deal of opposition as it stood, with an
exemption of three thousand dollars. It probably could not
have been passed if the 1limit to the exemption had been.

two hundred dollars. Yet, the court implied in the case

of the law of 1894, that the two hundred dollar exemption
was in compliance with the constitution.

It is clear that the court recognized the faet that
inheritance was not a sort of "divine right," as it were. In
fact, if the rate were uniform and if the exemption applied
to all taxable estates or no exemption was granted the
general assembly might safely have confiscated the property
without incurring the wrath of the Court. We have seen above
that a Wisconsin court held that the right of inheritance was
a natural and inherent right subject only to reasonable

limitations. Certainly, the Ohlo Court, even though its
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decision was delivered some ten years earlier, conforms
more closely to the opinion of authorities on Publiec
Finance and Taxation than does the Wisconsin Court.

The argument had been advanced that the law
interfered with the right of a property owner to sell his
property or transfer it in any way he pleased. The Court
easily, and justly, disposed of this by holding that the
word "sale" in the act meant gifts "inter vivos" or without
any valuable consideration which would be commensurate with
the value of the property. The Court is to be applauded for
its position since gifts "inter vivos" or in contemplation
of death furnish a most fruitful source of trouble in the

taxation of inheritances.
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CHAPTER IV
LEGISIATION AND DEVELOPMENT OF INHERITANCE TAXATION IN OHIO
FROM 1894 TO 1906

Ohio had started out with the prospect of being the
most progressive of the progressive states in the Unlon
ag far as inheritance taxatlion is concerned, but with the
blow dealt by her Supreme Court she gave up the idea of
the taxation of direct inheritances. Stili matters might
have been worse. The principle of this form of taxation
had been upheld, even though the particuler law had been
held to be invalid. Governor McKinley, later President
of the United States, summed up the situation very well
in that part of his annual message to the General Assem-
bly, which dealt with taxation(l):

"The act of April 20, 1894, levying a direct
_ inheritance tax, has been held invalid by the
Supreme Court because of the inequality of its
graded features and the large exemption. At
the same time the power of the state to raise
revenue by taxing successions has been sustained.”

"The teaxes mentioned above are, in one shape
or another, franchise taxes, prices pald to the
state for the privileges obtained from it, con-
ditions annexed to the exercise of franchises or
privileges granted by the State or enjoyed through
its permission and under its protection. The
right of the State to raise revenue by levying such
taxes may be regarded as settled by the recent
decisions of our highest judicial tribunal.”

(1) Governor's Messages, Executive Documents, 1895,'1,-
Page 7.
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Evidently, Governor McKinley held the belief
that, sooner or latter, the direct inheritance tax again
would become a part of our state fiscal system. Unfor-
tunately, 1t was ten years before the general assembly
made another attempt. One thing is clear, the legislature
knew that it had the power io impose inheritance taxes,
even on direct heirs, provided it was more careful in

setting rates and exemptions.

I - REFUNDING ACTS.

Inasmuch as the stste had receired some revenue
under the direct inheritance tax act, it became necessary
.to enact legislation to return to the helrs the amounts
which they had pald under this act. On April 27, 1896,
House Bi1ll No. 424 was passed and became law (1l). The act
was in three sections. The first provided for refunding
the state's share of the tax collected and the state
auditor was directed to draw warrants on the state treas-
urer in order to make the refunder, but 1t was necessary
that anyone to whom this was due should furnish a cer-
tificate from the county auditor showing that the tax had
been paid. Payment was to bé made out of the general

revenue fund. The second section provided for the refund

(1) 92 Chio Laws 374.
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of the county's share of the tax and was to be paid out of
the county expense fund. Any person entitled to suech refund
had to secure a warrant on the county treasurer from the
county auditor. By the third section, the act was to take
effect at once.

However, the state auditor refused to issuve warrasnts
on the ground that the act had not received the concurrent
votes of two-thirds of the members elected to each branch
of the general assembly, as required by the state constituf -~
ion¢y) On June 8, 1897, the Supreme Court of the State
granted the contention of the State Auditor Guilbert(2),
which mede necessary the enactment of a new law passed by
the necessary two-thirds of the members of each house of
the General Assembly. This was done on April 8, 1898(3).
The first two sections of the new refunding act were substan-
tially thg same as in the unconstitutional refunding act,
as was also the fourth the same as the third of the old
act. The section which was added was to the effect that
21l refunds which had been made should be treated as though
they had been made under the new one.

This brings to an end the direct inheritance tax
act of 1894. In many ways, the student of this form of

taxation is likely to speculate upon what might have taken

(1) Ohio Cgonstitution, Article II, Section 29.

(2) In all justice to Auditor Guilbert, whose reports are
mich superior to either his predecessors or successors,it
mist be said that he asked for an appropriation legalizing
the refunding of the taxes paid. Annual Report of the
Auditor of State, 1897, page 4.

(3) 93 Ohio Iaws 95.
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place in the way of inheritance taxation, if the Ohio
statute had become law. It 1s possible that the history of
taxation in the states of this country might have been

radically different.

II - ACT OF 1900.

The collateral inheritance tax laws of 1893 and
1894 had granted no exemptions to various educational,
religious, charitable, or municipal corporations or the
like. Probably thev were omitfed on the ground that in
most cases they were supported privately and that a bequest
to them.represented an accidental-income and therefore
furnished an excellent object for the imposition of a
tax. As far as bequests to the state or to a munlcipal
corporation are concerned, it would be simply a case of
taking it out of one pocket and putting‘it in another.
This is not strietly true of bequests tc municlipal corpora-
tions since, in this case, a limited number only would
“recelve the benefit directly; while if the state took a
share of it through an inheritance tax the whole state
would be the gainer.

On April 6, 1900, however, the collateral inher-
itance tax law was so amended that the tax should "not apply

to property, or interests 1n property, tr ansmitted to
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the state of Ohio under the intestate laws of this state,
or embraced in any bequest, devise, transfer or conveyance
to, or for the use of the state of Ohio, or to or for the
use of any minlcipal corporation or other political sub-
division of salid state for exclusively public purposes, or
public institutions of learning, or to or for the use of
any institution in said state for purposes of purely public
charity, or other exclusively public purposes; and the pro-
perty,or interests in property so transmitted or embraced
in any such devise, bequest, transfer or conveyance 1s
hereby declared to be exempt from all inheritance and
other taxes, while used exclusively for any of said
purposes."(1). The amendment was made retroattive, that
is, it applied to all inheritances which had passed or
vested but upon which the tax had not yet been paid(2).

On the whole this amendment has been left to
the interpretation of the Attorney-General and his rulings
are fairly clear on this point. Most of these are found

in Opinions of Attorney General since 1914. To use an

(1) 94 Ohio Laws 101, section l.
(2) 94 Ohlo Laws 101, section 2.
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illustration as to the application of the terms in thisg
amendment:. Suppose that a testator Ieft a bequest of

one hundred thousand dollars to Otterbein College, loca-
ted at Westerville, Ohio, which is a denominational insti-.
tution, while a second testator left a like sum to Ohio
State Unlversity, which is supported by the State. The
bequests to both institutions would be exempt because the
former is an institution "for purposes of purely publie
charity" while the latter is classed among "public insti-
tutions of learning" ().

Until recently it has been held that avbequest or
devise to any institution mentioned in the act of 1900 up
to 1919 were taxable in case that institution was situated
without the state(2), but late in 1922 this was reversed
by a decision of the Supreme Court(3).

The law of 1900 had been in operation for four
years before a case was brought into court to debermine the

application of this act(4). Two questions arose: first,

(1) Opinions of the Attorney General (1916), Volume I,p.
301 and Cassidy, John R., Ohio Law of Inheritance Taxsatlon,
1923, p. 133, also Ppinions of the Attorney General (1915)
Volume I, p. 493.

(2) Opinions of the Attorney General (1916), Volume I,p.466
(3) The President and Fellows of Harvard College, et al.,
vs. The State of Ohio, in the Supreme Court of Ohilo,No.
16928. A reciprocity clause was added during the last
gession of the general assembly (1923). It will be found
in Chapter VI, infra. '

(4) Humphreys v. State,70 Ohio State 67. Decided March

22, 1904.
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a8 to the extent of the operation of the exemption
clause in regard to bequests to "charitable institutions,"
and, second, whether such controversies were subject to
appeal. The second question was easlly answered since
the law of 1893, with its amendments, provided for appeal
from the probate court subject to the same conditions
"as in other cases" which was construed to mean the same
as in the case of,appeals from the court of common pleas(l)."
At to the first qﬁeétion, the court had to break a new
path and the only precedents were to be found in the dec-
isions of Courts of other states.

A bequest had been made to the Woman's Home
Missionary Society, which was an auxiliary bo the Board
of Foreign Missions, another to the American Tract 8Boclety,
and a third to the Bdard of Missions for Freedmen. All of
these institutions carried on work in Ohio, though the
Board of Missions for Freedmen was confined in the main to
the southern states, and all of them haq’offices in this
state, but only the Women's ﬁome Missionary Society was
incorporated in Ohilo, even this was subsidiary to the General

Assembly of the Presbyterian Church of America, which, in

(1) Humphreys v. State, 70 Ohlo State 67. Decided
March 22, 1904.
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turn, was not incorporated in Chio.

The decedent made no provision as to how and where
the money was to be expended. Since the organizations
listed were found in practically all states of the Union
it was not necessary that the bequest be used in Ohilo,

The act, howe#er, expressly stated that the exémptions were

‘to be "to or for the use of any institutions in said state

for purposes of purely public charity, or other exclusively
public purposes.”

The court granted that the organizations were for
charitable purposes and were not for profit. waever, in
an examination of the declsions of the highest courts
in other states it was found that a distincﬁion was made
pedween domestic and foreign corporations,notwithstanding
the fact that, in many cases, these corporations confined
their operations to the state in which they were located

but not incorporated. Both the Illinois(1l) and New York(2)

(1) People v. The Seaman's Friend Society, 87 I1l.246.

This corporation was incorporated under the laws of Ohlo
but was carrying on relief work in the city of Chicago.

The I1linois Court held that its premises were taxable.It
was not an inheritance tax case, but Justice Price held thit
the same rules would obtain.

(2) Matter of Estate of Prime, 136 N.Y. 347. That part of
the decision referred to stated that "It is the polley of
society to encourage benevolence and charity. But it is
not the proper function of a state to go outside its own
1imits and devote its resourses to support the cause of
religion, education or missions for the benefit of manking
at large." Fortunately, New York has had a change of heart
since this case was brought before the court. See #rticle
1X, chap. 62, Section 221, Laws of New York, 1909.
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Courts had had such cases before them and had delivered
opinions which were adverse to the organizations seeking
exemption. The main point brought out in each of these
states was that foreign corporations were permitted to
carry on their work only because of interstate comity and
thet the various state legislatures might impose any
conditions which they saw fit and that 1t was nol necessary
to relieve them from texation even though they might be
organized solely for charitable purposes. The Ohio court,
by following the same process of reas oning, held that
bequests to foreign corporations‘of a charitable character
were subject to the tax.

It was also contended that the Fourteenth Amendmﬁnt~
to the Constitution of the United States and the second
section of the Bill of Rights of the Ohio Constitution
were applicable since corporations are citizens. The court
declared that corporations were not citizens within the
meaning of these sections of the two constitutlons and
concluded that foreign corporations had no right to complain
since the imposition of this tax was one of the conditions
to which they were subjected if they operated or ccntinued

to operate in this state.
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IITI. THE PERIOD FROM 1900 TO 1904.
After the passage of the act of 1900 there was .
little agitation for new inheritance tax laws:applying to
direct heirs. 8overnor Nash in his message did not even
mention the revenue derived from this source, let alone
ask that the law be changed or extended. That remained
for his successor, Governor Myron T. Herrick, at present
Ambassador to France, who early in 1904 asked the Genersal
Assembly to extend the inheritance tax law. The State
revenues were not keeping pace with expanditures and the
newly-elected Governor saw the necessity of securing new
sources of taxation and with that end in mind he sent a
| speecigl message to the legislature stating:
. "I therefore urge upon you the importance
of the enactment of a direct inheritance tax
law. Such a law will, it is estimated, result
in an annual revenue to the state of from Bour
hundred thousand dollars to five hundred thous-~
and dollars. This, in my opinion, is a just
source of revenue, and one that has been adopted
with good results in many states.” (1)

IV DIRECT INHERITANCE TAX ILAW OF 1904.

As a result of the Governor's message, House Bill,

No. 584, was passed just five days later, April 25, 1904,

(1) Special Message from Myron T. Herrick, Governor, to
the 76th General Assembly, April 20,1904. In Senate
Journal, Volume 96, 1904, Appendix IV, p. 54.
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the House voting sixty-six for the bill and twentysthrée
against(l) while in the Sen&te the vote stood twenty-two
yeas and seven naYé(B). The act was sent to the Governor
the same day and with his signature it became law on
April 25, 1904(3).

The new statute was composed of fourteen sections
and as is usually the case the first one contained the
important provisions of the act.

It differed considerably from the acts of 1893,
1894 and 1900. 1In the first place, it applied to direct .
heirs and thus was similar to the direct inheritance tax
law of 1894, in fact, it was applicable to the same heirs.
The unconstitutional statute had stated:

"That all property within the jurisdiction

of this state, and any interest theredn, = % =

shall be liable to a tax as follows," etc.(4)
As has been pointed out the court interpreted this to mean
"the right to succeed to property"(5), but it migﬁt easily
have held it to be a tax on property if the act had been

strictly construed. The draftsman of the new act avoided

(1) House Journal, 1904, p. 920

(2) Senate Journal, Volume 96, 1904, p. 842

(3) 97 Ohio Laws 398.

(4) 91 Ohio Laws 166

(5) State of Ohio, ex rel. v. Ferris, 53 Ohio State 314.
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this feature by phrasing it so that it read:

"Phe right to succeed to or inherit brOperty |
within the jurisdiction of this state, and any
interest therebn, i 3 3 shall be taxed -as follows,
to-wit: Upon the value of the property exceeding
three thousand dollars, succeeded to or inherited
by any person, two per centum on such excess" (1)

This aét, then, made the exemption three thousand
dollars and the rate two per cent. If the statute was
brought before the Supreme Court this body wpuld find it
difficult to hold the law unconsiitutional since all the
defects of the earlier law had been corrected. The rate
was apparently proportional instead of being graduated and,
at any rate, followed the uniform rule and the exemption
applied to the taxable estate as well as to estates of an
amount less than three thousand dollars in value. There
was left an opportunity for the enemles of the act and that
wes to be found in the decision of the Court in regard to
the Collateral Inheritance law of 1894 when it implied
that the exemption could not be more than two hundred dollars
which was granted by the Constitution in the case of pérson—
alty (2). +

The sct was broad enough to include bequests made

by the decedent, inheritaneces passing by the intestate laws

(1) 97 Ohio Laws 398, Section 1.
(2) Haggerty, Judge, v. State of Chio, ex rel. 55 Ohio
State 625.
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of the state, annuities, or gifts or sales made in contem-
plation of death. 1In fact, it was one of the most carefully
phrased statutes to be found in existence at that time.

With the exception of two sections, the rest of the
act was practically the same as the former acts. These
exceptions weee in regard to the recipéent of the revenue
and the costs of coliection(l). All revenue was to be
paid directly into the state treasury and the state was to
bear all expenses. Tﬁe collateral inheritance tax law was

not amended to conform to this wise provision.

V. - CONSTITUTIONALITY (* THE IAW OF 1904.
As might be expected the new law soon came before
the Supreme Court (2). Much of the ground had already
| been covered in testing the constitutionality of the laws
of 1894.
Justiée Spear, who delivered the opinion of the
'Court, reiterated that inheritance taxes were exclse taxes;
that the constitution granted power to the leglslature to
enact such laws; that the right of inheritance is not
guaranteed by the constitution; and finally quoted the

Federal Supreme Court to substantiate these conclusions

(1) 97 Ohio Laws, 398, sections 2 and 12.
(2) The State, ex rel. v. Guilbert, Auditor of State,

70 Chio State 229.
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which had been very liberal in its interpretation of such
laws(1l). It must be admitted that the former Courts did
not have the advantage of being able to quoie from the
highest judicial tribunal in this great country.

Two arguments were left to those who opposed the
act-- that related to the question of exemptions. First,
the opponents contended that the inheritance of estates
having a value less than three thousand dollars wes exempt ,
while an inheritance having a value grater than that amount
was taxable and hence there was a lack of uniformity and
eduality demanded by the constitution. Justice Spear gave
two answers to this objection:

"The person who inherits six thousand dollars

has three thousand dollars exempt; the person who
inherits three thousand dollars has three thousand
dollars exempt. They are on a perfect equality in
that regard. The same reasoning applies where it

happens that the smaller inheritance falls below
three thousand dollars. As well might 1t benurged

(1) Magoun v. I1l. Trust and Savings Bank, 170 U.5.283,
1898. The quotation which Judge Spear gave was as followsk
"1, An inheritance tax is not one on property, but one
on the succession.
2. The right to take property by devise or descent is
a creature of the law, and not a natural right--a
privilege, and therefore the auttrority which
confers it may impose conditions upon it.
Upon these principles it is deduced that the states
may tax the privilege, discriminate between relatives,
and between these and strangers, and grant exemptions;
and are not precluded from this power by the provis-
ions of the respective state constitutions requiring
uniformity and equality.”
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that the law which exempts from execution home-
steads of the heads of families of one thousand
dollars in value 1s invalid on the ground of
inequality of privilege because one debtor's
homestead may not reach one thousand dollars while
that of another may. It is to be borne in mind
that the act does not create a classification of
persons for the purpose of imposing a tax on that
class. It is not a tax on persons at all. If it
is felt more by some than by others, this is owing
merely to the fact of the different circumstances
which surround the different persons. No person,
nor no set of persons, is selected arpitrarily or
otherwise for the imgosition of burdens or for
relieving of burdens”(1l).

In the second place, the Court, in its decision
in the Hagerty case had attempted, for some unknown reason,
to bring into the opinion that clause offi the constitution
which granted an exemption of two hundred dollars personalty.
Now came an opportunity for those who opposed the bill to
make a defense out of this. However, Justice Spearwrwas more
consistent than the former Justice and pointed out that
an inheritance tax is an excise tax and, therefore, that
the section of the Constitution which applied to the tax-
ation of property had nothing whatever to do with the
present case.

Taken as a whole the decision 1n this case is excep-
tionally well written and the conclusions reached are.

briefly summarized in the following words (2).

(1) State v.‘Guilbert, 70 Ohio State 250.
(2) Ibid, pp. 254-255.
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"1. The power to impose taxes is a legis-
lative power, and is vested in the
general assembly by section I of
Article II of the Constitution." (1)

"2, Section II of Article XII is a limi-
tation upon the taxing power so far
as the same gpplies to taxation of
property, both as to the method of
taxation and the character and amount
of property which may be lawfully ex-
empted from taxation and furnishes the
governing principle for all laws auth-
orizing taxes for general revenue upon
property. But this section has no
application to taxes known as excise
taxes.”

"3. The tax of April 25, 1904, entitled
"An act to impose a tax upon the riﬁht

to succeed to or inherit property,
being a tax not upon property but upon
the right to inherit or succeed to
property, the power to enact the same
is not affected by the limitations of
Seetion II, of Article XII of the Con-
stitution. Such right is derived from
and regulated by municipal (2) law; it
arises from the relation of the indiv-
idual to the state, and is not an in-
herent or constitutional right. It
follows that in assessing a tax upbdn
such right or privilege, the state may
lawfully measure or fix the amount of
the tax by referring to the value of
the property passing, and 1s not -pre-
cluded from this power by the provision
of the Constitution requiring uniform-
ity and equality of taxation."

(1) This section vests all legislative power in the
General Assembly. :
(2) "Used chiefly to designate %% the law preseribed
or enforced by a state in the regulation of the
rights, and in the government, ®f those subject
to its jurisdiction. #u%In its widest use municipal
law includes all the law of the land governing the
rights of the members of a state and those subject
to its jurisdiction, including the written and un-
written law."--Websterls New International Diction-
arye
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"4. An excise tax which operates uniformly
throughout the state, and bears equally
upon all persons standing in the same
category, does not deprlve any of the
equal protection of the laws."

"5. The act of April 25, 1904, is not in
conflict with the constitution or bill
of rights because of the exemption

therein contained, and is a valid law,"

Both Justice Price amd Justice Davis wrote

dissenting 6pinions. Justice Price confined more than
half of his discussion (1) to the legal side of the
guestion, which is of no particular importance as far
as lpheritance taxation is concerned. In addition to
this he insisted that even if it 1s granted that such
taxation is not on property but upon "the right to suc-
ceed to or inherit property", still that right is "a
property right" and hence subject to the uniform rule
clause of the state constitution. He believed that it
was nothing more nor less than a hairsplitting dis-
tinction which the courts were making in order to de-
clare the laws constitutional. For sake of argument
it may be assumed that what he said was, and is, true
but our legislators are our representatives and if

such laws are enacted, then, it is evident that it is’

the will of the voters and the court should do anything

(1) State ex rel. v. Guilbert, 70 Ohlo State 256-259
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in its power to agree with the will of the majority.
What would be the history of the United States of
America today if the Supreme Court had always con-
strued the Federal Constitution literally? Certainly
it would be very much diffefent.vThis makes apparent
one evil of a written constitution, but fortunately
our Justices have been unusually broad minded men,
- liberal and progressive, yet, with a sufficient amount
of conservatism to hold the populace in checke.

Justice Davis added little, if anything, to
what had been written by Justice Price (1), except to
show that the tax 1s measured by the amount of prop-
erty and concluded therefrom that it was a tax on
property and hence, subject to the uniform rule. In
criticism it may be stated that the estate transferred
is only used to compute the amount of the tax and it
does not necessarily follow that it is a tax upon the
estate.
VI. MESSAGE OF GOVERNOR HERRICK.

A few days before the close of hiskadminis-
tration Governor Herrick sent a message to the
Seventy-seventh General Assembly which had just con-

vened. (2)

(1) State ex rel. v. Guilbert, 70 Ohio State 259-260
(2) Message of Myron T. Herrieck, Governor of State of
Ohio, to the Seventy-seventh General Assembly,

Janvary 1, 1906, pp. 7=-8



It is one of the few Governor's messages, _
not only in Ohio but throughout the Unicn, which shows
a real grasp upon the subject of inheritance taxztion.
It is unfortunate that the new legislature and the
newly elected Govefnor, The Hon. John M. Pattison,

did not heed his words, In it is to be found a summary
of the legislation and of the court decisions on
Ohio during the period 1893 to 1906.

It wlll be recalled that the direct inher=-
itance tax law of 1904 had been enscted primériiy
becaﬁsg the Governor had recommended it. The text
of this message is as follows:

"In line with this policy of rdieving
real and personal property from the burdens
of taxation for state purposes (1) have been
the several inheritance tax laws passed by
the legislatures of Ohio during the last ten
years. The first of these laws was an sct of
1894 putting a tax upon collateral inheri-
tances. It has been sustained by the Supreme
Court and is in force and effect today. A-
nother passed by the same general assembly
fixed a tax upon the right to direct inheri-
tances, but a technical objection condemmed
the act when submitted to the test of con-
stitutionality, and the state derived no
revenue from it (2). These acts were passed

(1) Governor Herrick desired to see a complete sep-
aration of State and Local Revenues. This conforms
on the whole to the opinion of writers on Public
Finance and Taxation generally ~- L.E.S.

(2) The state did receive a 1little in the way of taxes
but this h=d to be refunded -- L.E.S.

76
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by the legislature without any division on
party o6r political lines, and were supported
almost unanimously in the general assembly.
The new direct inheritance tax law which was
passed at the last session of the legislature
is in all respects like the earlier one, exceépt
that it avolds the constitutional objections,
"and has been sustained by the Supreme; Court.
It produced last year for the Gmeral Revenue
Fund of the State, three hundred sevefity-two
thousand, twenty dollars and forty eight '
cents. It 1s one of the fairest laws of this
character in force in any state in the Union.
It entirely exempts small estates, thus re-
lieving heirs df limited means, and puts the
burden on tlos e best able to bear it. The
rste of two per cent is much smaller than ls
exacted in many states and is only half as
large as that imposed in New York. Inheritance
tax laws are now in force in twenty-one states.
This form of taxation, although very old in
other countries, has been of modern growth
In America. It existed in but three states ss
late as twenty years ago. Ten years ago it
had been adopted in nine states; twelve states
have passed such acts within the last dec-
ade, and most of them within the last five
or six years. In almost every instance where such
acts have been repealed, or declared uncon-
stitutional, they have been reenacted later
in some modified form. Thelr general purpose
is to secure somefair and reasonable todl '
for the support of the government from those who
inherit unearned or accumulated wealth, and
so far as thls purpose is accomplished, such
laws are in harmony with modern thought on
the subject of taxation and will grow in
favor"%s the principle they express is under-
stood.

It is evident that the Governor held no
halluclinations in regard to this form of taxation.
He did not support it as a method of collecting

taxes which had been evaded; nor a means of diffusing



78

wealth; nor as a fee for services connected with
the settlement of estates; but simply as a revenue
measure, Which was not burdensome to those who
had received a sudden accretion to theilr wealth

or income',
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CHAPTER V
LEGISLATION AND DEVELOPMENT
DURING THE PERICD 1906-1919.

I- REPEAL OF THE DIRECT INHERITANCE TAX LAW OF 1904

One week after Governor Herrick had sent his
final message to the general assembly John M. Pattison
delivered his inaugural address as the newly-elected
Governor of Ohio. ‘

During the state political campaign in 1905,
the question of the taxation of direct inheritances
had been made an issue, the Democratic candidate for
governor had opposed it and 28 he was elected the
conclusion was drawn that the voters of the state de=-
sired a repeal of this statute. It 1s probable that
the opposition was more apparent than real (1).
Morever, Governor Pattison was likely elected because
he was an ardent advocate of prohibition and "blue-
sky" laws in general. ( L _

‘ ~ Hon, Wade H. Ellis, Attorney-General during
the Pattison-ﬂarris administratipn, believed that the
tax was uppopular because,_first, it imposed new
burdens on real estate which was bearing more than

its just share; and, second, it was used by the tax

(1) West, Max, the Inherlitance Tax, 2d Edition, 1908,
p. 136, in Columbia Unlversity Studies.
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inquisitors and other local officers to "oppress
the helpless" in the case of personalty (1). The
Attorney-General concluded that
"the first of these objections is
fundamental, and will only disap-

pear when the evil to which it

calls attention ls removed from

the tax system of the state. The

second was largely disposed of

when the Supreme Court disposed

of the tax inquisitor, and may be

further remedied by appropriate

legislation protecting small es-

tates from needless inventions.,"

If Mr. Ellis had kept in mind the fact that
the tax which he mentioned was not tax on prope rty
 but an excise tax, he probably would not have made
the statement so ahsolute. It is true that many
did hold that it was a tax on property, but that
is no reason for a writer on the subject of tax-
ation to treat it as such. In addition, if a tax
has been evaded during the life of a decedent the
poor are not oppressed if the state takes what is
rightfully its own when his estate is settled.
However, this'is again the old back-tax argument
and it is difficult to support it as a reason for

the taxation of inheritances.

(1) Ellis, Wade H., Taxation in Chio, 1906, pp.20-21.



Neverthelegs, in his inaugural address,
Governor Pattison said (1):

"T do not hesitate to say that I
believe it is the wish of the
great majority of the people of
the state that the law enacted at
the last sesslion, known as the :
Inheritance Tax law, should be
repealed. If the sum of money ob-
tained from thls source is needed
by the state, it should be col=-
lected in some other manner."

Governor Pattison was 11l when he assumed

"his duties as the executive head of the state and
lived only a.short time dfter his incumbency, but
the legislature carried out his platform promises
and accordingly Senate Bill,vNo. 3, was passed on
April 2, 1906, and became law on Aprll 16, 1906,
without the approval of the Governor (2).

This repealing act contained a curious pro-

vision which msde "estates in which the inventory

has already been filed by the date of the passage of

this act" subject to the tax. Certanly this was a

penalty which a few inheritors had to pay for being so

prompt in filing inventories and settling up estates.

(1) Tnaugural Address of Hon. John M. Pattison,
Governor of Ohio, January 8, 1906, pp. 13-14.

(2) 98 Ohio Laws 229.
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However, this dause brought the repealing act into
court (1) on an error to the Circult Court of Ham-
1lton County. The executors and administrators had
filed an inventory of a decedent on November 7,
1905, but the tax had not been paid when the new
statute went into effect.

Two contentions were brought forth in the
case: first, that the "exception" was invalid and,
hence, the right to tax expired with the repeal;
and, second, that the whole act was unconstitutional
and, therefore, the direct inheritance tax act of
1904 was still in effect. Justice Summers, who de-
livered the opinion of the court, supported the first
contention and held that the yemainder of the act was
constitutional, even though the "exception" was in-
valide. As a result the law of 1904 came to its end -
on April 16, 1906;

Ii. - RECOMMENDATION OF THE STATE AUDITOR.

Following 1906, there was considerable
agitation in Ohio for prohibition of the liquor traffic
and a8 a result a local option law was passed which

permitted county home rule in regard to this question.

(1) Friend vs. Levy, 76 Ohio State 26, Decided February
26, 1907.
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The smaller rural counties voted in many cases to
close the saloons within their confines. The state
had been receiving considerable revenue from the
Dow tax on saloons and now this source was gradually
but surely being removed. The state auditor found it
necessary to look for new sources of revenue and
most of these are to be found in his report for 1908.
He made one recommendation in regard to inheritance
taxes. N _ »
"The reenactment of the direct in-
heritance tax law with an exemption of
tenthousand dollars for each legatee is
earnestly recommended."
The operation of the county local
option will curtail the revenue somewhat,
but with the reenactment of the direct
inheritance tax law, the revenues would
be ample to provide appropriastions for all
legitimate needs of the state'.(l)
ITI. - THE CONSTITUTIONAL CONVENTION OF 1912.
During the years 1908 to 1912 there seems
to have been no effort made to extend the collateral
inheritance tax law by & reenactment, in some form A
or another, of the direct inheritance tax act of 1904.
In 1910 the question of holding a consti=-

tutional convention was submitted to the voters at

the general election held in November. The following

(1) Ohio Auditor of State's Report, 1908, P. 8.
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general assembly passed a bill providing for the
election ofdelegates to such = convention. The del-
egatés were chosen on November 7, 1911, and on
January 3, 1912, they met and organized.

No attempt was made on the part of the
convention to re-write entirely the Constitution of
1851, but forty-one amendments were agreed upon by
delegates and submitted to the electorate on Sept-
ember 3, 1912, |

Only one amendment, Numbey 32, affects the
guestion of taxation directly. Article XII, under
the Constitution of 1851 with amendments, was com=
posed of six sections. The amendment submitted in
1912 revised sections one, two and six and added
sectioné‘seven, eight, nine, ten and eleveq, The -
amendment carried by a majority of 19,175 -~ the
total vote cast being 269,039 for and 249,864 sgainst
the proposal (1).
| | Although the direct inheritance tax law
of 1904 had been held constitutional, sﬁill there

(1) Constitution of Ohlo, 1912. Published by Charles’
H. Graves, Secly of State. Sée especially pp. 24;
53-54; and 82. Also "Constitution of the U.S. and
Constitutions of Ohio, Notes on Constitutional
Conventions of Ohio" published for the Constitutional
Convention of 1912 by C.B. Galbreath, Secretary,
pp . 17’7“182 .
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was no reason to believe that the progressive rate
principle could be applied in Ohio. The law of 1894
had been declared invalild partially because of the
graduated rate and the act as passed 1nK1904 had méde
no attempt to use this type of taxation.

To make graduation and exemption possible
in the case of inheritance and income taxation the
delegates added three new sections to the Constitution.
Number seven applies to inheritance taxes and states
that "Laws mey be passed providing for the taxation
of the right to receive or to succeed to, estates,
and such taxation may be uniform or it may be so grad-
uated as to tax at a higher rate the right to receive,
or to succeed to, estates of larger value than to es-
tates of smaller value. Such tax may also be levied at
different rates upon collateral and direct inheritances
and’a portion of each estate not exceeding twenty thous-
and dollars may be exempt from such taxation.”

The new section, ag adopted, makes it consti-
tutional to graduate inheritance taxes both as to the
amount inherited and to the degree of kinship. How-
ever, there seems to be one fault with the‘amendment

as it now stands. What 1s the meaning of the clause
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"a portion of each estate not exceedlng twenty thousand
dollars may be exempt from such taxation?" Everythimg
depends on the interpretation of the word "estate."
Does "estate" mean the whole amount of property left
by the decedent or does it mean the share falling to
each benefilciary? If the latter, it is an.ambiguous
use of the term and certalnly should be reserved to
the former case. Our Federal Estate Tax law would
be entirely changed if the latter interpretation were
used. If, however, the former interpretation is the
correct one, then the exemptions in connection with
any one estate are limited to a total of twenty
thousand dollars. This is exactly what it ﬁeans if

we - follow the Proceedings and Debates of the Con-
vention. Mr. Colton, the author of the proposal,
was qaestioned on this point and he emphatically
declared that the exemption of twenty-thousand dollars
applied to the total estate 1eft~by the decedent and
not to the indi&iduél legatee or heir (1). What does

this signify? Nobhing more nor less than the fact that

(1) Ohio Constitutional Convention, 1912, Proceedings
and Debates, Vol. II, P. 1506.
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that the present inheritance tax law is uncon-
stitutional. To méke the case clearer, let us use
an example. The present law grants an exemption
of five thousand dollars to widows and minor
children. Suppose a decedent leaves a wife and five
children and by his will his wife is to take her
dower right of one-third of his.ninety thousad
dollars estate,tlye remainder to be divided equally
among the children. In this case, the total exemptions
would be thirty thousand dollars and plainly this is
unconstitutional, if the total exemption cannot ex-
ceed twenty-thousand dollars.

For some reason or another this point was
not raised until the close of the year 1922 when a
gquestion arose as to the exemption of bequests to
"public institutions of learning” without the state.
(). Justice Jones thought 1t necessary to éonstrue
that section of the constitution relating to inher-
itance taxation which had been added in 1912 and as
the constitutionality of the present law depends on
this decision, it is necessary to quote from the

opinion at some lengthe

(1),The President and Fellows of Harvard €ollege et al.
Ve The State of Ohio, Number 16928. Decided Dec-
ember 29, 1922. The other questions in this case
will be found in a discussion of the law of 1913,
Infra, ppe.



"The first question confronting this
court, is whether Section seven of Article
XII of the Constitution, as aménded in 1912,
confers upon the Legislature the right to
tax, or to exempt from taxation, the estate
of the decedent, or whether the power re-
lates to exemptions lald upon estates received
or succeeded to by the beneficliaries.”

"At the outset it must be conceded that,
if the exemption referred to in that section
relates to the former, i.e., the decedent's
estate, the present inheritance tax laws of
the state, Sections 5331 to 5334, inclusive,
of the General Code, are vold, since they do
not carve the exemptions from the decedent's
estate, but from the amounts severally suc=~
ceeded to by beneficiaries. Article XII,
Section VII, reads as follows: 'Laws may be
passed providing for taxation of the right to
recelve, or to succeed to, estates of larger
value than to estates £ smaller value. Such
tax may also be levied at different rates upon
collateral and direct inheritances, and a por-
tion of such estate not exceeding twenty thous=
and @ollars may be exempt from such taxation.!"

"It will be observed that the words 'estate!
and ‘'estates' are used three times in the
section quoted. Phe question here is whether the
use of the word, 'estate! used in the last
clause, has the same meaning as 'estates'! em- °
ployed in the first clause of the sectlon. s
If the word estate in the last clause has the
same meaning as the same is used in the first
clause of that section of the Constitution, un-
doubtedly discretionary power is gilven to the
General Assembly to carve the exemption entire-
ly from the amount received or 'succeeded to!
by the beneficiaries," e

"An ex=mination of the first clause of Section
VII disclogses that the use of the word 'estates!',
undoubtedly comprehended such estates as might
be received or suceeded to. Twige in the first
clause this word was used in that sense. Having
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thus employed the term as relating to the
inheritance of estates succeeded to, a con-
struction of the entire context of the section
would seem to demand that the word 'estate!
employed in the last clause was used in the
same sense o8 the former. In Volume I, Section
400, Story on Constitution, the author discus-
sing the various rules of interpretation, after
quoting Mr. Blaeckstone upon that subject, says,
that: 'If words happen to be dublious, their
meaning may be established by the context, or
by comparing them with other words and sentences
in the same instrument.'! Some stress is laid
upon the fact that in the discussion of this
phase of the quoted section, one Mr. Colton, a
member of the Constitutional Convention, stated
that in his opinion the exemption reached the
decedent 's estate and not the estate received
by an heir. While the debates in the Consti-
tutional Convention may assist the doubtful
import of language used and in the removal of
doubt therein, they sometimes prove to be unsafe
guldes in the interpretation of the instrument,
as the latter should be construed accordingly
to its import as it may be presumed to have
been understood by the people who ratified it."

"The leglslative branch of the government,
as shown by the enactment of contemporaneous
legislation, has construed it otherwise, that
the exemption in question should be taken from
the estate gucceeded to by the beneficiary. It
is true that this legislation has not been
acquiesced in for a long period of time, yet
for some ten years thls inheritance tax exemp-
tion law has been in effective operation and
estates administered accordingly. And since the
validity of these inheritance tax exemption
laws is attacked for unconstitulonality we may
be permitted to quote the language employed by
Judge Ranney in Rallroad Company v. Commissioners,
Ohio State 82, and Bank v. Hines, 3 Ohio State 52,
as follows: 'The presumption is always in favor
of the validlty of the law; and it is only when
manifest assumption of authority and cleapr im-
practicabllity between the Constitutlion and the
law appear, that the judlcial power can refuse to.
execute it.
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Such interference can never be permitted
in a doubtful case.' If the term ‘estate’
employed in the last clause of Section7,
Article XII, 1s only ambiguous, when taken
in connection with the context of said
section, and in view of the fact that the
subject matter under considération was tax=-
ation and exemption of inheritances, or
estates succeeded to, we employ such a
construction as will hold the tax inher-
tance law valid and will gilve it effect-
ive and practical operation. In view of
the fact that the number of direct and
colleteral heirs varies, it is compre-
hensible why the inheritance tax should

be laild upon the size of the share re-
ceived, rather than upon the property to
be divided."

Section eight is confined solely to the
income tax. Section nine affects both income and
inheritance taxation and provides for the distribu-
tion of receipts from these sources. The text of
the section is as follows:

"Not less than fifty per centum of the
income and inheritance taxes that may

be collected by the state shall be re=-

turned to the city, village or township

in which sald income and inheritance tax

originate."

As the amendment on taxation was threshed
out in a committee on taxation, the debates of which
are not avallable, there are no. means by which one

may determine the reason for this particulser provision.
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It is not mentioned in the debates on the floor

of the convention. It does nd conform to the

ideal of a separation of state and local revenues(l)
if used by both the state and local community

in which it originates. There is one path out of
the difficulty and that is to permlt the local
subdivision to take all of it but, owing to the
fact that receipts from the inheritance tax
fluctuate within wide limits even where they are
collected by the state, it offers a precarious and
undependable source bf revenue to the small pol-
itlcal unit such as the townéhip, gschool district,
or municipality (2). It would have been much better
to have followed the advice of Governor Herrick

in his message to the Seventy-seventh General
Assembly (3) end the provisions of the direct in-
heritance tax act of 1904 (4).

(1) See especially Seligman, Edwin R.A., Essays in
Taxation, Ninth Edition, 1921, Chapter XI.

(2) This has been discussed in Chapter III, p.32supra.

(3) Message of Myron T.Herrick, Governor of State of
Ohio, to the Seventy-seventh General Assembly,
January 1, 1906, pp.7-8 quoted supra,p. 76.

(4) 97 Ohio Laws 398, sections I and XII.
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IV. THE COLLATERAL INHERITANCE TAX AMENDMENT OF 1913

In 1913, James M. CoXx became Governor of Ohio.
A few months previous to his inauguration the voters
of the state had ratified sever=al amendments to the
Constitution and this meant a great deal of work both
for the new Governor and for the general assémbly in
order that old statutes be chénged to be in accord
with these amendments.

In his inaugural address and first ﬁéssage
Governor Cox made clear the necessity for these
changes and in several instances recommended entirely
new 1egislétion. The revenues of the state were show-
ing a tendency to decline and the local option law
was doing its share in this line. Accordingly, the
Governor sddressed the General Assembly on this point,
saying in part (1):

"your body is given‘the right to provide
legislation taxing incomes, inheritances and
franchises. %% The underlying splrit of
taxation contemplates an arrangement under

. which contribution for governmental support

shall be proportioned as nesrly as possible
to the benefits received.wwwitt With inheritances

(1) Inaugural Address and Filrst lNessage ¢ Hon. James
M. Cox, Governor, January 14, 1913, pp. 33=34.
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the constitution permits the exemption
of estates up to twenty thousand dol-
lars. This form of taxation is sanc-
tioned by usage in a great many of the
states, e With the constitutional
right to tax inheritances, incomes and
franchises and the production of coal,
- 0ll, gas, and other minerals there is
~abundant facllity to provide for the
depletion in revenue occasioned by the
revision of the liquor laws and to
take care of any other emergency which
might ‘arise." ‘
Governor Cox was elther inconsistent or
showed a change in attitude towerd graduation of
rates between 1913 and 1919 when the present
statute was enacted. In the message above he ad--
vised proportional raﬁes, But in 1919 he approved
an act Which imposed a progressive taxe.
Accordingly, in 1913, the legislature
amended the collateral irheritance tax law in
order to make it conform tb the new amendment
to the Constitution. The distribution of re-
celpts as between the state and the county was
changed from seventy-five per cent and twenty-

five per cent respectively to fifty per cent

‘for the state and fifty per cent for the township,
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city or village in which the tax originated (1).
In sddition to the change in the distribution of
receipts, the exemption to collateral heirs was
increased from two hundred dollars to five hundred
dollars (2).
Following the enactment of the law of 1913,

it was natural that the question should arise as %o
the place where the tax originated. Does it orig-
inate where the owner lives or does it originate
wie re the property is located? In generzl, it is
necessary to accept the legal answer to this question
which is to the effect that personal property attends
the domicile of the owner while realty is tazed
wherever it 1s located.

~ In 1915, a resident of Logan County died,
leaving a will which was admitted to probate in that
county (3). He possessed real estate 1ln an adjoining
county, Hardin, which he directed his executors to
sell in order to pay certain legacles, which, in turn,

. were subject to the collateral inheritance tax. The

103 Ohio Laws 463, Section I.

103 Ohio Laws 463, section II.

The Village of Belle Center, et al. ve The Board of
Trustées of Roundhead Township, et al, 99 Ohio State
Pe 50.

o~~~
RO
— s
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executors complied with the terms of the will and sold
the real estate. Out of the proceeds they pald the
various legacies and also the tax, all of which was
paid into the Logan County Treasury. The trustees
of the townships in the adjoining township claimed
fifty per cent of the revenue on the ground that
the tax had originated, not at the home of the
owpner, but where the real estate ﬁas located . The
probate court ordered the fifty per cent pald to
the village where the owner made his will and where
he died.

Justice Johnson, who delivered the opinion.
of the court, did not directly attack the issue but
drew his conclusions by analogy. He'argued that, if,
in the case under consideration, the decedent had
veen a resident of another state and ‘he bequeathed
prope rty, located in this sfate, to collateral kin-
dred, that the legacles would have been taxabl e
under the act of 1913 even though the former owner
was never a resident of this state. Then, where
would the fifty per cent of the tax go? To the
city, village or township in the‘other state of
which he was a resident? Certainly, not! Therefore,

the learned Justice concludes that the same would
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be true where a decedent lived in one county and
held prope rty in another; that is, the tax orig-
inates in that community where the property is
located (1).

There seems to be one weakness or defect
in the decision and though, as far as the Court
is concerned, we may consider the maetter closed,
yet courts have been known to reverse their opinions.
Did not the power of sale directed by the terms of
the will convert the realty into personalty and,
hence, mske the tax originate at the domicile of
the owner? On this point,Justice Johnson's opin-
ion does not appear to be conelusive when he
states: ‘

"Nor does the fact, that in this case
the will provides that the executors
shall sell the Hardin County land and
pay the legacies out of the proceeds,
change the locality in which the inher-
itance tax originated. Conceding the
lands directed by will to be sold and
converted into money are treated in
equity as personal estate, still the
land which 1s so treated in equity is the

gsource, the origin, from which the tax
comes™ (2).

(1) The Village of Belle Center, et al. ve. The Board
of Trustees of Roundhead Townshlp, et al, 99
Ohio State, pp. 51-56.

(2) Ibid.s, pe 50
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A similar and oft quoted case came befofe_‘
the New York State Court of Appeals., On the whole,
the New York decision 1s almost as inconclusive
as that of the Ohio Court although the former goes
a little further than the latter. Justice Gray,
in délivering the opinion of the court (1), held
that,

"Property, which was the decedent's
at the time of his death 1s subjected
to the payment of the tax" (2)

He added further:

"Nor is the argument available that,
by the power of sale conferred upon
the executors, there was an equitable
conversion worked by the lands in New
Jersey, as of the time of the testator's
death, and, hence, that the property
sought to be reached by the tax, in the

, eye of the law, existed as cash in this
state in the executor's hands, at the
moment of the testator's death. There
might be some doubt whether the main
proposition in the argument 1s quite
correct and whether the land did not
vest in the residuary legatees, subject
to the execution of the power of sale"

(3) |
Then according to this opinion the tax

(1) Matter of Estate of Swift, 137 N.Y. 77. Decided
January 24, 1893. :

(2) Ibid.,p. 82.

(3) Ibid.,p. 86.



becomes due and payable at the death of the owner
and, even though the property is later converted
inté cash, the situs of that property is in the
particular township, village or city where lo-
cated. The New York Court has held the same to

be true of personalty when the o ner has habit-
ually kept it or invested in a place other than
at his own domicile (1)

In 1917 the Attorney-General of Ohio
ruled that where real estate was located in
another state 1t was not subject to the inher-
itance law in effect at that time, and,even
though the decedent,by his will, directed that
the lands be sold in order to pay the legacies,
this did not make such property subject to the
tax. (2)

V. EXEMPTION OF BEQUESTS TO "PUBLIC INSTITUTIONS
OF LEARNING. .

In 1916 a resident of Hamilton County, Ohlo,

(1) Matter of Estate of Romaine, 127 N.Y. 80. Decided
June 2, 1891. '

(2) Opinions of the Attorney Genersl (1917), Volume II,
p. 1282. '



died leaving a residuary legacy of sSome seventy-
five thousand dollars or thereabouts to Harvard
College which is located in Massachussetts. The
probate court of Hamilton County insisted that

the collateral inheritance tax law applied since
Harvard College was located without the State of
Ohio (1). It has been noted sbove (2) that this
case was an important one in the history of
inheritance taxation since it clarified the consti-
tutional amendment of 1912.

The counsel had agreed that this 1nsti-
tution was a public institution of learning. Hence,
it was only necessary for the Court to construe
that part’of the collateral inheritance tax law
which grented the exemption. Practically, the whole
case rested on the proposition of certain marks
of punctuation and, on the facé of it, it seems
gstrange that one comma more or less might mean, as
in this instance, some thirty-seven hundred dollars

either to Ohio or to Harward College.

(1) The President and Fellows of Harvard College et al.
v. The State of Ohio, No. 16928. Decided December
29, 1922.

(2) Page forty-two.
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The section under consideration'read
as follows:

"The provisions of the next preceding
section shall not apply to property, or in-
terests in property, transmitted to the
State of Ohio under the intestate laws of
the state, or embrasced in a bequest, de-
vise, transfer or conveyance to, or for
the use of the state of Ohlo, or to or
for the use of a municipal corporation or
other political subdivision thereof for
exclugively public purposes, or public
institutions of learning, or to or for
the use of an institution in this state
for the purpose only of public charity
or other exclusively public purposes. The
property, or interests in property so
transmitted or embraced in such devise,
bequest, transfer or conveyance shall be
exempt from all inheritance and other
taxes while used exclusively for any such
purposes” (1).

Justice Johnson held that the Legislature
had the right to exémpt "public institutions of
lear ning" and, also, that the text of the act
both by “grémmatical construction, by punctuation
and by juxtaposition" did not confine its oper-
ations solely to such institutions as are located

within the state.

(1) 94 Ohio Laws 10l, Section I.
(2) Annual Report of the Auditor ofBtate, A.V.
Donahey, 1918.

%
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VI. RECOMMENDATIONS OF STATE AUDITOR DONAHEY.

In 1913 and for eight consecutive years,
the present governor of Ohio was audltor of state.
During this period, he attempted to keep down the
tax burden on the people in so far as the'State
was concerned. He advocated in various reports
certain policies which he believed would accomp~-
1ish this end. In one of his reports (1) he de-
voted considerable spece to the question of tax-
ation. This was following the entry of the'United
States into the Great War and with rising prices
and increasing activity on the part of the common-
wealth it was necessary to secure larger revenue.
Moreover, the national prohibition amendment Eo the
Federal Constitution seemed likely to be rétified
by the necessary states and thus cut off another
source of revenue (2). Two methods were open to in-
creaseirecéipts: first, increase diréct taxes; and,
second, find new sources of revenue. The auditor
believed the latter method to be the better of the
two and advised the enactment of laws taxing incomes

and inheritances on the ground that they were "the

TI)y Znnual Report oithe Auditor of State, A.V.Donahey,
1918.
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most just, equitable and wisest methods oftaxation
from an economic standpoint" (1).

However, one difficulty was met in these forms
of taxation. Both of them were being used by the na-
tional goverhment in order to meet its ever increasing
expenditures, especially since 1914. The income tax
had never been'used in Ohioc as it had been adopted by
the Federal Government as early as 1913. The Federal
government had also used the inheritance tax on sever-
al different occasions, but only for short periods of
time during some emergency. Many authorities on Pub-
lic Finance and Taxation believed that the present
federal estate tax would be repeaied"as soon as the
country came back to "normalecy." TIn fact, wmany believ-
ed that this source of revenue should be left solely to
the states since they possess all the administrative
machinery (2). On the other hand, Ohio had made the
taxation of inheritances a permanent part of hér filscal
policy since 1894 and there was no good reason why shé
‘should not continue tb do so.

Auditor Donahey secured data and laws from other
states taxing inheritances and also secured information

from the eighty-eight probate courts in this state as to

(1) Annuval Report of the Auditor of State, A.V.Donahey,
1918, p.1l0

(2) Dr. Seligman argues that this tax should be adminis-
tered by the Federal Government on the "Principle of Ef-
ficiency and Suitability", but it should be left to the
states on the "Principle of Adequacy.” - Essays in Taxa-
tion, 9th ed.,1921, pp0582,586.



SCHED'LY OF RATES AND EXEMPTIONS(1)

gl ©
§§43 8 e oy " 8y
-~ 16 ° 0 60 o
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3 Nel o fa g m§§ mgﬁ a O
: wgﬁggnﬁaug g
§ tol § 830|845 828 88
: g’:'ﬁ g gmr%’g . g‘%’:w& 8%& ﬁ&;
Iz:fe : $10.000
sband A {310,000
Iinenl Issue 6,000 |12 |2% 3% 4% 6% 10%
idneal Ancestor 5,000
|Aeknowledged or
edopted Child 5,000
Iineal Issue of Same 6.000
Brother $2,800
Bistor 2,600
Dosaendant of Seme 2,500 |2% |4% &% 8% 109 | 16%
Son-in law 2 800
Danghter-in-law 2,800
nale $ 1:000
Aurst % 1,000 |3% |e% 8% 12% 16% 20%
Descendant $ 1.000
reat Ungle ¢ 300
Groat Aunt 300 |4% |87 |12% | 1e% 204 | 25%
Doscondant of Same 300
Other degree of gollateral
leonsanguinity, stranger ‘ , .
in bleod, body politie or ¢ 100 |6% po% 15% 20% 26% 80%
sorporate

If peid within one year from the dete of death of ihe decedent, a dis-
sount of 5% should be allowed.

1f the tax is not paid within eighteen months from the date of death,
interost at the rete of 8% to the date of payment should be added to the
tax, (unless deley was due to litigation or other unavoidable cause, thean
the rete should be 4% until the cmuse is removed).

Exemption epplées to each individual share end must be teken ocut of the
first %25,0000 v

(1) Annuel Report of the Auditor of State, A.V.Donshey 1918, p. 1l.



104

the amount of realty and personalty inherited or suc-
ceeded to each year. This he found to be approximately
seventy-five million dollars (1). From the information
obtained from other states, a schedule of rates and ex-
emptions was prepared for the‘classes of heirs to whom
inheritances might fall and this was turned over to

the general aésembly. The rates ranged from one per cent
for direct heirs to thirty per cent for very distant rela-
tives, strangers and corporations. fhe following schedule
is an exact reproduction of that recommended by the Audi-
tor. “

(See Schedule on opposite page.)

There is one feature of this recommendation which
is especially worthy of attention. The exemptions were
to betaken out of the first twenty-five thousand dollars.
The present Ohio and New York laws as they are actually
administered make the first twenty-five thousand dollars,
that 1s, the firstbracket, come over and above the ex-
emption. For example,lassume that‘a direct heir, whoge
exemption is five thousand dollars, receives a legacy,
and that the rates imposed are one per cent on the first
twentyéfive thousand dollars, and two per cent on the
next fifty thousand dollars. What is his total tax?
Under the present New York and Ohio methods, fivé thous-

and dollars would be exempt; the next twentyefive thoug-

(1{ Agnual Report of the Auditor of State, A.V.Donahey,
, o



apd dollars is taxed at 1% which gives two hundred fifty
dollars; and the remainder of the fifty thousand dollars,
or twenty thousand dollars, is taxed at the rate of 2%,
giving four hundred dollars and a final total of six
hundred fifty dollars. By follpwing'Auditor Donahey's
recommendation - assuming thesame conditions -~ 8ive thou-
sand dollars is exempt; twenty-five thousand dollars less
the exemption, or twenty thousand dollars, is taxed at
the rate of 1%, which makes a tax of two hundred; and

the remainder - fifty thousand dollars lesé twenty-five
thousand dollars, or twenty-five thousand dollars - is
taxed at the rate of 2%, giving two hundred fifty dollars
and the total sum would be seven hundred dollars. By
following the Auditor's recommendation there 1s a gain by
the state of fifty dollars in this case. In other words,
the exemption under the New York and Ohlo laws, as now
administered, are not taken out of sthe lower brackets,
but out of the highest bracket in which thé last amount

falls (1)¢

(1) A simple formula may be used to determine the amount
of revenue lost by the state and galned by the beneficiary
where the exemption is taken out of the upper. brackets,
provided the exemption is less than the amount of the
first bracket.
Tet A = the amount lost by the state or gained by the

‘ beneficiary;

E = the exemption; R = the highest rate which is ap-

K o plicable to the given bequest;
Ry the lowest rate. :

Then A = E (R - R1).
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To retukn to Auditor Donahey's Report, it was s~
timated that a statute carrying out the schedule recom-
mended would yield a revenue of eight million dollars
annually (1). In order to secure proper enforcement of
‘the proposedract and to obtain information to be used
by appraisers and other; who might be interested in the
tax returns, a recommendatlon was made to the effect
that "all deeds conveylng real estate shall show the
sctual consideration involved in the transaction”t2).

In and of itself this recommendation is justifiable since
most real estate sales of today are for "One dollar- and
other congiderations" which entirely concéals the sell-
ing price, thus making it difficult for appraisers to
determine thé market value of land. However, as long

as Ohio retains the general property tax with its un-
equal burdens on taxpayers as a méans of ralsing reve-
pnue for the state, it 1s probable that any attempt to
increase valuations of land will be vigorously opposed.
Perhaps, if a law were paésed calling for a reappralsal,
which would probably lncrease the burden o a certain
class of taxpayers, the citizens of this state might look

more favorably upon other methods of raising revenue.

(1) 'Annual Report of the Auditor of State, A.V.Donahey,
1918, p.ll.
(2) Ibid.



CHAPTER VI.
IEGISIATION AND DEVELOPMENT OF INHERITANCE TAXATION
FROM 1919 TO THE PRESENT (1923)

Notwithstanding the fact that the constitutional
amendment, which was adopted in 1912, permitted the applica-
tion of graduation to inheritance both as to the amount
succeeded to or received and as to the relationship of the
heir to the decedent, nothing was done in the way of enact-

ing such laws until 1919.

I - THE LAWS OF 1919.

| In 1919 the national prohibition amendment was
tarified and became a part of the Federal Constitution. As

a result, Ohio immedilately lost one great source of revenue
and it was generally believed that new sources must be sought
immediately.

When the general assembly convened in 1919, it at
once provided for a joint special committee on taxation.
This committee was to study the methods used in other states
and from this study it was to devise some means for raising
revenue to replace that lost from the liguor traffie(l).
This committee, with the aid of Professor Harley L.Lutz of
Oberlin College, drafted an inheritance tax law to supplant

the 01d collateral inheritance tax law. The bill submitted

(1) Mercer, James K., Ohio Legislative History,1919-1920,
pp‘ 96"9‘7c :
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was framed on the model proposed by the National Tax
Association(l) and was very similar to the present New York
law though not identica1(22.

As a result of this recommendation the General
Assemrbly passed Senate Bill No. 175 on May 8,’1919, and the

Governor approved it on June 5, 1919(3).

II - PROVISIONS @F THE ACT OF 1919.

This act was composed of thirty-seven sections,
thirty-two of them directly affecting inheritance taxetlion
and the other five providing for various compensations to
county officers and semi-annual statements to the state
auditor.

In order to make the act clear, the words "estate",

" "guecession," "within the s tate," "decedent," and

"property,
"in contemplation of death" were defined(4). The term
"succéssion" was defined as 'the passing of property in pos-
session or enjoyment, preseﬁt or future." This definition
conforms to the bestrusage of that‘term.where applied to
the taxation of inheritances. |

There are seven cases of succession in which an

inheritance tex is imposed(5)

(1) Mercer,James K., Ohio Legislative History,1919-1920,pp
130-131, Volume IIX

(2) Report of the Special Joint Taxation Committee of the 83d
ohio General Assembly, Dec. 11, 1919, p. 59.

(3) 108 Ohio lLaws 561

(4) Ohio General Code, Sec. 5331

(5) Ibid, Sec. 5332.
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s

1. When property of a decedent who was a residenﬁ

of Ohio, passes by will or 1nteétacy. l
- 2. TWhen thé decedent was not a resident of Ohio and

the property passes by will or intestacy under the laws of
another state or country, but the property is located in
Ohio.

| 3. When the transfer is during life but (a) in
contemplation of death, or (b) intended to take effect after
death. |

4. When a person or corporation exercises the
power of appointment derived from any disposition of pro-
perty. This is made equivalent to a succession and the same
rights and obligations are imposed in this case as 1n any of
the three above.

5. In the case of joint estateé the whole property
is taxable as though all of it belonged to the decedent. Ohilo
does not provide for "joint" estates but 1t was necessary to
cover this sincevother states so recognize them and these
"joint" estates might hold property in Ohio which would be
taxable(l). |

6. TWhen a decedent bequeaths property to his execu-
tors or trustees, or makes them residuary legatees, any
exceés over a reasonable compensation is taxable. The pro-

bate court has jurisdiction to determlne what is reasonable

(1) Cassidy, John R., Ohio Law of Inheritance Taxation, 1923,
p. 131 o
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H

compensation. This feature has been found in all Ohio
inheritance tax laws beginning with the first collateral
law of 1893 (1).
” 7. When any increases in property take~p1ace but
determinable by death, the increase is subject to the tax.
(In addition, the law distinctly states the method
for determining the taxy |
"Sueh tax shall be upon the excess of the
actual market value, of such property over and above

the exemptions madqﬁarifénd at the railes prescribed
Tn this subdivision of this chapter."(3)

This means that the exemptions are not deducted fpom the
first bracket, but that the first bracket operates over and
above the exemption(4)
Section 5331-7, just quoted, is certainly incon-
gistent with Section 5335-1 subsection (a) which states that
"on successions passing to any person mentioned
in the first and second sub-paragrpahs of the
preceding sectlfn:
(a) One per centum on the excess of the value
of the property over the exemptions up to and
including the sum of twenty five thousand dollars."
This is just as clear that the exemption is to be carved out
of the first bracket as is section 5331-7 to the effect that
‘the first bracket operates over and above the exemption.

However, the state tax commission follows the latter practice)

(1) 90 Ohio Laws 14, section 3.

(2) Underscored worde are mine.-- L.E.S. ¥

(3) Ohio General Code, section 5331, paragraph 7.
(4) See page 104 for a discussion of this point.
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~ (In order to promote qniférﬁity in state laws and
interétate comity(lf, the new'iaw Was:drafted.ih such a manner
thatjﬁif a decedent paid an inheritance tax in another state
or country on property subjectvto the tax in Ohlo, no tax
would be due in this state if the amount paild elsewhere 1s
more than it would be here, pro#ided that the beneficiary
guarantees or secures the payment of the tax to the other
state or country. If the tax in'the foreign jurisdiction
should happen to be less than 1t would be in Ohio the beneficilary
muist not only guarantee the foreign payﬁent but he must
also pay the difference betwéen the amount collectible in
the foreign jurisdiction and that collectible under the
thio Jaw to the state of Chio(2). This does not secure all
that a disinterested individual might have hoped in the way
of interstate comity. It subjects the succession to property
of s non-resident decedent to taxation in two jurisdictions
ond it benefite the beneficiary of an Ohio decedent since his
succession is taxed only in the state of Ohio.

All bequests to or for theuse of the‘State of Ohio,

or to municipal corporations or other political subdivisions
for public purposes, as well as to public institutions of

learning and for charitable purposes are exempt provided,

(1) Report of the Special Toint Taxation Committee of the 83
Ohio General Assembly, December 11,1919, page 58.
(2) Ohio General Code, section 5333
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however, that these are "carried on in whole ér in sub-
stantial part" in Ohio (1). This is much clearer than the
old collateral inheritance’tax act of 1900 which was so
ambiguous aswto make 1t necessary for the Supreme Court

to interpret the provision (2). There seems té be con-
siderable difference of opinion as to what extent one state should
recognize the exemption of bequests to educational, charitable,
religious and public institutions of another state. From

the point of view of self-interest mueh is to be said in
favor of the Ohio method as it existed undér the 1919 law.
Even in New York, where the present law permits the exem-
ption of such institutions no matter where they are located,
the Court of Appeals has taken the same attitude(3). On the
other hand, the state exists to foster the welfare of
soclety, but,.if the state sets an example of selfishness

how can the individual be expected tc practice generosity

and unselfishness? Trué, the state may lose a few dollars,
but that could be easily made up if the exemptlons were

taken out of the first bracket, as suggested above(4) Itumay
also be added that many of our residents make use of such
institutions located in other states. Take, for example,
public institutions of learning located outside of Ohio.

Ohio mey gain from such institutions in two ways; first,

(1) Ohio General Code, section 5334

(2) 94 Ohio Laws 101

(3) Matter of Estate of Prime, 136 N.Y.347. Quoted above
in connection with the case of Humphreys v. State, 70 Chio
State 67.

(4) Supra, p. 105



many of her citizens may receive their education in those
institutions although they are in no way supported by-this
state; and, second, citizens of other states educated
outsideaof Ohio may come to this state later in 1ife, thus
giving Ohio the benefit of their training, for which Ohio
paid nothing. New York makes no provision as to whether
these institutions are located within or without the state(l).
The New York law offers the best model for those states

who desire to be unselfish and magnanimous but to those who
do not care to go to that length the Connecticut statute
witﬁ its reciprocity feature offers a sort of a middle
ground when it states that (2)s

"A1ll property given, devised or bequeathed to
any religious, educational, literary, charitable,
missionary, benevolent, hospital or infirmary
corporation incorporated under the laws of another
state or territory of the United States, or of a
foreign country, including corporations organized
exclusively for Bible or tract purposes, and cor-
porations organized for the enforcement of laws
relating to children or animals, and all gifts,
devises and bequests to a minicipal corporation in
trust for a specific public puppose, shall be exempt
from the tax prescribed by chapter 66 of the general
statutes as amended, provided the laws of such
states, territory or foreign country exempt from
irheritance and transfer taxes, or do not impose
such taxes upon, property given, devised or bequeathed
by a resident thereof to any such corPoration incor-
porated under the laws of this state.”

Through the efforts of Dr. Henry F. Walradt, Pro-

fessor of Public Finance and Taxation at Ohio State University,

113

(1) Lews of N.Y., 1909, Chap. 6%, Article 10, section 221.
(2) Connecticut, Public Acts of 1921, Chapter 283.
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. a bill was Bubmitted and passed by the General Assembly during |
“the last session carrying.out, in paft, the‘pfovmsions of the
Connecticut statute (1). Tﬁé amended Ohio law (2) is not as

broad as that of Connecticut since the %orﬁer'applies the
reciprocdty feature only in thé case of én'"institu£ion of
leaning within any state of the United States Whiéh state.
does not impose an inheritance, estate'or transfer tax on
property given, devised or bequeathed by a resident thereof
to an inséitution of learning within ﬁhis state." It
remains a question, however, as to the reason for omitting
the word "public" in the clause quoted. This would make
bequests to certain institutions of learning operated for
profit exempt from the inheritance tax if in another state
or to such an institution.in this state if received from a
resident of another state as Connecticut or New York. Then
there is the question of uniformity and equality as between
these institutions &nd that remains for our courts to
determine. \
| AS t0 the other exemptions the heirs are divided
_ into three clesses (3). The first class inc¢ludes only the
wife and minor child who are granted an exemption of five

thousand dollars: parents, husband, adult child, adopted

(1) Amended Senate Bill No. 85, Approved March 29, 1923.
(2) Amended Senate Bill No. 58 -
(3) Ohio General Code, section 5334 .



SCHEDUIE I

SCHEDULE OF RATES AND EXEMPTIONS UNDER THE OHIO LAW OF 1919~

Successors

Exemp-
tion.

On $25,000
or part
thereof

above exemp-

tion.

Em next
50,000

br part
Lhereof

On next
$100,000
or part
thereof.

On the
balance.

“lst CIASS ’
Wife or minor child

$5,000

1%

o

24 CLassS

Parents, husband, adult child,
adopted child, or person recog-
nized as adopted child and

made a legal heir under the

- provisions of this or any other
state of country, or their lin-
eal descendants.

$3,500

1%

5%

3d CLASS

Brother, sister, nephew, nilece,
daughters-in-law, sons-in-law,
or any child to whom the deced-
ent for at least ten years
before succession was mutually
recognized as a child.

$ 500

6%

o

4th CLASS

To all other persons, corpor-
ations or institutions not
included above.

7%,

%

10%




child, or the lineal descendants of the children are given
an exemption of three thousand five hundred dollars; and
in the third class are to be‘found certain collateral kin-
dred--brothers, sisters,nephews, nieces, daughﬁers-in-law,
sons~in-law and persons whom the decedent for ten years
recognized as children--with an exemption of five hundred
dollars. #lthough no fourth class is specifically mentioned,
yet it is tacitly assumed in the following sectlion which
imposes the rates. No exemption is allowed to those suc-
cessions which fall in the fourth class.

| The rates follow the classes in the order named
for successions, with the exception that successions falling
to persons in the first two classes are combined and bear
the same rates.

Schedule I best illustrates the classes of
exemptions and the rates. |
To ‘illustrate the computation of the tax, let us

sssume that a decedent leaves an estate of $2,550,000 and
by his will $1,000,000 is left to his wife; $800,000 to an
adult child; $400,000 to his invalid sister, $250,000 to
the XY church for its own use; and $100,000 to Columbia

University. What is the total tax? The béquest to the wife
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SCHEIULE II

SCHETULE TO DETERMINE THE AMOUNT OF THE TAX ON AN ESTATE OF $2,550,000

AS ASSUMED ON OPPOSITE PAGE

Amount, Onofzg;gﬁo 0n noxt On next
_ , ﬁ $75,000 or $100,000 or -
. Exenmp- therecof art there- s + L Total
Class| Succeeded over P of par On the Balance
o tion | Exemption, - thereof - : Tax
to Ratel Amountyl Rate| Amount |Rate | Amount| Amount [Rate} Amount
‘per of per of per of of - per of
Cont] Tax. Cent | tex. Jcent | Tax | Balance Jcent| Tax.
I |$1,000,000 |$5000 1 §$% 250 2 $18560 3 $ 3000| $975,000 | 4 |[$ 31,800] $ 36,550
11 800,000 | 3500 1 250 2 1600 13 3000.] 796,800 | 4 31,860 36,610
11T 406,000 500--| "5- } 1250 8 4500 7 | 7000| 199,500 | 8 15,960 28,710
v 250,000 o | 7 1750 8 6000 9 9000 50,000 |10 5,000 21,750
Totall|$2,450,000% $3500 $13500 $22000 ¢ 84,620] $123,620

* A bequest of $100,000 to Columbia University is exempts
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(falls in the first class; to the adult child, in the
second class; to the invalid sister, in the third class;
to the XY church, in the fourth class, since the attérney
general has ruled that a bequest to churches for general
purposes 1s taxable owing to the fact that they are not
institutions of public charity (1l); and the bequest to
Colurbia University is exempt sincevNew_YorkAéxempts .
bequests to such institutions in Ohia,>éqdltﬁe reciprocity
feature now in force appliesﬁfll

(Put in the form of a‘séhedule,'it would appear
as in Schedule II opposite.

A1l inheritance taxes become due and payable at
the time'of successio~, but where the succession 1is
contingent and not vested at the decedent's death, they
become due}ahd payable when actual possession takes place.
The successors, executors and trustees are personally -
liable for all .taxes with interest, and the administrators,
executors and trustees must deduct the tax from the property
to which a person succeeds or else collect it from that
person and they cannot be compelled to deliver the property

until sueh tax is paid. Moreover, the administrators of the

(1) Opinions of the Attorney-General, 1920, Vol. I, p. 640.
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Teo

decedent s estate are’given the powér to sell the property
to pay the tax if that 1s necessary 11).
As in the old direct and collateral laws of 1894,
a premium.is given for the_prompt payment of the tax. If
it is paid within one year after it becomes due, a discoﬁnt
of one per cent for each full month prior to the end of the
year 1s made. After tﬁe expiraticn of the year, interest
at tpe rate of eight per cent pér annum is charged until
pald unless some unavoidable cause of deley has arisen and
in that case the ‘rete is five per cent per annumj (2).
Ample,provision is made for refunding the amount of
any taxes overpaid and, also, for collecting additional
taxes where deductions have been erroneously allowed. (3)
The probate court is given "jurisdiction to hear and
determine all questions", which may arise, relating to the
taxation of inheritances (4). The probate court directs
the county auditor, who 1s the inheritance tax appraiser
for his county;vto determine the actual market value of the
property of the decedent. The auditor notifies the interest-
ed parties concerning the appraisal and, in addition, he may
"compel the attendance of witnesses and the production of

books and papers, “where that is necessary (5).

thio Genersl Code, section 53536.
Ibid., Section 5338.

Ibid, sections 5339 and 5343.
Ibido’ section 5340.

Ibid., section 5341.

o~ o o
G G 00
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‘The state tex commission or any interested party

may file excgptions within sixty days, to the appraisement
and determination of the taxes, but the grounds upon which
it is done mustvbe stated. By law the probate court-must
hold a hearing within ten days and it 1s given power to

" make any changes which "seem jﬁst and proper in the premises (1).
If no exceptions are‘taken, the probate court ceftifies the
report of apbraisal and the amount of the tax to the county
~auditor, but if exceptions are taken, the report must be fil-
ed within five days after the bfobate judge finaily deter-
mines the case. The county treasurer qplleci? the tax (2).
Therefore, the minimum period which must elapse, before the
tax can be paild is sixty days and may be seventy-five days
after the death of the decedent, thus nakingithe'maximum
discount for payment not more than ten per cent. )

o In order to prevent evasion of the tax, corporations
are prohibited from transferring shares of stock without the
>written permission of the State Tax Commission. The same
provision applies to safe deposit éompanies, trust companies,
banks and other institutions or persons WhOYthd securities
in their control. By an amendment added in 1920 (3), if the
transfers are made on the part of the institutions mentioned
without the knowledge of the death of the decedent,'they are
not held liable for the tax. The tax commission or the

county auditor or their representatlves are given power to

TT) Ohio General Code, sectlon 5546.
(2) 1Ibid., section 5347.
(3) 108 Ohlo Laws, 1192.
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examine the securities. If thé securities are transferred
without the know;edge of the representatives of the state,
the institution or person doing so is liable for the ambunt
of the tax plus any interest (;).ﬂ-As eérly as 1917, the
state tax commission had recommended that such & cléuse be
added to the collateral inheritance:tax law then in oper-
ation. Thislrecommendation was made on the ground that a
considerable amount of revenue might be gained frém this-
gource and that it discriminated against'thosé Ohioans who
succeeded to stocks, bonds and other securities of corpor-
stions located inother states where such transfers were
taxed no matter where they were held. The commission ad-
vised the appointment of a state supervisory bbdy to enforce,
assess and collect the tax (2). ™

If the tex is not paid within eighteen months, the

state auditor is directed to notify the county prosecuting

attorney of the failure to pay the tax (3). The prosecuting

attorney may represent the county auditor as inheritance tax
appraiser whenever that is necessary and in case of litiga-
tion he is the legal representative of the state. However,
the state tax commission may call on the state attorney-

general if that is deemed expedient. (4)

Chio General Code, section 5348-2

Anmual Report of the Onio Tex Commission, 1917, pp.18-19.
Ohio General Code, sectlion 5348=5.

Tbid., section 5348-4.

o~ —
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Provision 1s also made in thelaw for the appoint-

ment of depufies to assist the county auditer and the tax

and ény other of the commission's assistants to ald in the

administration of the act (1). The tax commission is di-

rected to see that all proceedings are carfied through

to the determination of the tax. B
~ Originally the fees, provided for the seriices

performea bj the probate judge in cénnectiOn with the in-

heritance tax, were to be pald out of the gross receipts

of the tax (2) but the 1920 amendment changed this and,

| at present, they are taken out of'the state's share of

the receipts (3). Similar frovisions were made for the

county auditor and the county treasﬁfér with the excep-

tion that, for, these two offices, th§ compensation was

gradﬁatgd according ﬁo the amount collected during the

caiendar year (4). These provisions are very similar

to the New York 1aw’in regard to the compensation of eounty

treasurers. Howéver, in New York the county treasurer re-

ceives no fee iﬁ those §ounties having salaried appraisers(5).

It is very difficult to defend the fee system under any

Ti) Ohioc General @ode, sections 5548-5 and 5348-4.

(2) 108 Ohio Lews 561; Ohio General Code, section 5348-10.
(3) 108 Ohio-Laws 1192.

(4) Ohio General Code, sections 2624-1 and 2685-1.

(5) Lews of New York, 1909, Chapter 62, Article 10,
Section 237. ‘
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diruumstance. It often leads to ﬁolitical corruption in
various forms. Moreover, the citizens of our country
will seek these offices if they are on a salary besls
since the prestige, which aécompanies the office, is worth
the low salary. | |

, . Ag directed in the amendment to the Constitutlon,
which prov1des that at least fifty per cent of the receipts
shall be returned to the locality in which they origlnate,
the law of 1919 provided that the revenues should be divided
on a fifty-fifty basls between the state énd the "municipal
corporation or township" in which these revemues originate
but a qualification is added compelling these political
subdivisions to credit one~half of theirvshare to thelr
sinking-fund, if any, and the other half to their general
revenue fund (1). In 1920 the law was ameﬁged to make
the state bear all costs of collection.%?éﬁis means that
the state actually receives less than fifty per cent of ”
the total revenue. A few words in critidism may be added
at this point. Under the present Constitution it 1s im-
possible for the state to take more than one-half the re-
ceipts. A far better method would be to let the state take
a1l and, as a consequence, it could either lower the direct
state le&y or, perhaps, give it up altogether} However, as
the Constitution stands at present the state can take at

least fifty per cent of the revenue and 1t should do thils

(1) Ohio General Code, sectlion 5348- 11.
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by all means since this may also lead to a lower state
levy. This criticism appiies'equally well to the message
of Governor Cox quoted a few paragraphs below.

At present Ohio is not in dire straits financial-
ly, and this has led some to 1lnsist that all the receipts
from the inheritance tax be left to the smallep political
units. In 1921 Governor Cox sent a méséége to the General
Assembly‘suggesting that such a change be made (1):

. "pPersonally, I am convinced that taxes
within the state some day will be derived
, exclusively from lands, incomes, inheritances
: and franchises. % # %" o

"Society is yearly demanding more and
more from government and under the existing
methods of taxation, the money cannot be
raised without heavy imposition upon vis-
ible property, which may bring about a very
sharp economic reaction. The returns from
the inheritance are showing a considerable
ineresse, the result largely of the admin-
istrative efficiency of the State Tax Com-
mission. Since the finaneial condition of
the state is thoroughly satisfactory, and
that of local subdivisions quilte the re-.
verse, I think that we would be entirely
safe in turning all revenue from this form
of taxation over to the communities. Until
the federal debt shows a.considerable con-
tinuing decline, there is doubtless little
hope of the repeal of the‘national assess-
ment against inheritances. Except in the
_emergency of war, the state government only
is justified in imposing this tex. It grows
out of the theory that inasmuch as govern-
ment conveys property from one generation
to another, there should be some compensation

- for the service. Whatever 1s rendered, how-
ever, in this particular is by the state and
county; there is no federal participation
whatsoever in service."

(1) Message of James M. Cox, Governor of Ohib, Jan. 3,
1921. Senate Journal, 1921, pp.88l1-882,.
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This message hes been quoted at some length be-
cause it shows a good grasp, on the whole, of the theory
of taxation. Yet we might quarrel just a little with
certain statementé and implications. If the Iinheritance
is based on the cost of service why are such hlgh rates
imposed? If we make cost of service our criterion, then,
e small fee is 2ll that can be justified. This recog-
nizes only "benefit" and that, in turn, could néver per-
mit graduation. o -

To return to the lew of 1919, the act leaves no
loophole as to where a tax on resdl estate originates, but
expressly states that it has its origin where the realty
is 1ocgted (1). A little mofédifficulty might be expect-
ed as‘to the origin of the tax on personalty} In the cease
where the owner of the‘pefsonal property was a resident
of Ohio, the old legal fiction, that personalty follows
the domicile of the owner, obtains. However, the law pro-
vides for taxing successlons of intangible property of de-
cedents who were non-residents and the followlng rules for
the determination of the origin have been lald down:

" fipst, where the shares of stock transferred =re lssued

by en Ohio corporation, the tax origi£ates where the cor-
poration has it;\prinq?pal pléce of business in this State;
second, in the cases of bonds, notes, and other sécurities

in control of corporaiions, institutions or persons, the

. S
Ti) Obio General Code, section 5348-13; see also The
Village of Belle Center, et ale V. The Board of Trustees
of Roundhead Township, et al., 99 Ohio State 50, and
supra, pe9%.

1
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tax originates where these institutions, persons, or cor-
porations are located; and, thifd, wheré money is on de-
posit, the origin is at the place where the deposit is
-made-(l)r_. I \
| L?he final section of the Act of 1919 provided that
the~pfoceedings for the assessment and collection of the

éax under the o0ld collateral inheritance tax law, which pro-
ceedings Wwere in progress when the new sct was passed, would
’1n no way'be'affected (2). Consequently, the State is still
receiving some little revenue from the collateral inheri-
t-nce tax act of 1894 with its amendments (3)}

An smendment was made in 1923 which affects the

I4

" and de=-

transfer of property in "contemplation of death,
duetion for texes. The former is merely a device‘for reach-
ing gifts inter vivos, and it attempts to define the period
of time elapsing before death during which gifts are made,
such glfts to be considered as having been made in contem-
plation of death. The time limit is two years before the
decedent's death, tut the tax may be avoided if the bene-

' ficiary i%;ble to‘prqve‘to the satisfaétion of the State
that such gift was not msde in contemplation of death.

However, the burden of proof is thrown on the beneficiary (4).
et

Ohio General Code, section 5348-14; sxpaRe K prERk

108 OChio Lews 561, section 4. ”

1AfAfiual Report of the Auditor of State, 1922, pp._73-275.
Amended Senate Bill, No. 55, approved March 29, 1923.

N
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Such a mesasure is to be highly commended and the
Ohio provision is certainly less harsh than the
Wisconsin provigion which sets a time 1imitbof

six years (1). _

. - If a person dies before tax-listing day in’
any year all past taxes due but unpaid are deduct-
ible in computing the inhegftance tax. If he dies
on or after tax-listing day all psst taxes due and
unpaid and those for the year in which death took
place are deductible (2).

" III. THE REPORT OF THE SPECTIAL COMMITTEE ON
TAXATION, 1919.

Owing to the need for additional revenue
due to the prohibition to the Federal Constitution,
the BEighty-third General Assembly appointed a specilal
tax committee (3) to investigate the question of
taxatlon. As has been mentioned this committee made
a report most of which was written by Prof. Harley L.
Lutz of Oberlin College.

As this committee drafted the law of 1919,

(1) Wisconsin Statutes, Chapter 72, Section 72.01(3)
as amended by Wisconsin Laws of 1913, chapter 643,
section 1. '
(2) Amended Senate Bill, No. 55, approved March 29, 1923,
(3) Senate Joint Resolution, No. 6, adopted January, 1919.



128

its report on the subjeéﬁ of inheritance is worth

quoting even if it is somewhat lengthy. Moreoever,

it gives a brief historical survey of this form of

taxation in Ohio and states the reason for setting

the rates as they are at present (1):

i

"The committee's inheritance tax measure
was enacted in the earlier aession of the
general assembly and the text of the law is
not reprinted in this report. Inasmuch as
there has been no sultable opportunity
hitherto for the discussion of this bill,
we include herewith an account of its more
salient features., "

"The position of the inheritance tax in
the modern taxation system is too well
established today to require argument in
its defense. Ohio's inheritance tax law has
long been out of line with the best leg-
1slation on this subject, since it applied
to collateral heirs only, its administrative
provigions have been defective, and its
yleld, therefore, negligible. A progressive
direct inheritance tax law would have been
of doubtful constitutional validity after
the came of State vg. Ferris (53 0.S. 314,
1895) until this doubt was removed by the
adoption of Article XII, Section 8, in which N
the rule of progression was expressly sanc-
tioned."

"The immediate occasion which compelled
resort to the direct inheritance was the

(5) Report of the Spe ecial Joint Taxation Committee
of the 83d Ohio General Assembly. December 11,
1919, pp. 57=59



/l

o

prospect of losing the liquor rev-

enues, a prospect which became a cer-
tainty as the national prohibition
amendment was ratified. The joint

speclal taxation committee proceeded

to study with great care the inheritance
tax laws of the various states and in
the preparstion of the bill which was
enacted into law we sought to draft such
a law as would reflect accurately Ohio's
general position on the subject of inher-
ltance taxation. We found that there was
a wide variation in rates, estate groups
and exemptions. We avoided the extreme
radicalism of one section and the extreme
conservatism of another, and sought to
work out a safe middle ground that would
somewhat correspond with our strategic
position between the west and the east.”

"In accord with universal modern
usage we have made the rates on all

classes of heirs progressive. Beyond reason-

able exemptions to direct heirs, every
inherited estate 1s an indication of sud-
denly enhanced ability to pay, and there
is every reason for attempting to guage

this lncreased abllity to pay by a system ,

of graduated rates. On the other hand it

wzs our alm to keep the rate of progression

fairly moderate in order to avoid dis-
couragement to capltal zccumulation. In
establishing the stages or progression

we have kept In mind the needs of the state

as well as the two considerations just

mentioned. We have confidence that our rate
schedules will receilve general approval as
a satisfactory achievement of our threefold
-purpose, In this connection the fact should
be emphasized that only a small portion of
the community's accumulated wealth becomes
subject to an inheritance tax in any given

129

year; and in order to avoidundue discrimination

it becomes highly desirable that such rates

as are establlshed should remain fairly

stable for a considerahle period of years.,"”
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"The particular grouping of the ben-
eficiaries which we have established is
calculated to approximate with some
falrness the variatlons in dependency
upon the decedent, and so to assure
a fairer recognition of abillty to pay.
Three classes are set up, distinguished
by the degree of such dependency, ahd
receiving different exemptions. The usual
class of direct heirs 1is divided, the
wife or a minor child being allowed
$5,000 and all other so-called direct
heirs receiving $3,500 exemption. Col-
lateral heirs are allowed $500 exemption
and unrelated persons and institutlons
are allowed no exemption. Three sched-
ules of rates are provided, applying
respectively to direct heirs, to col-
lateral helrs, and to all other bene-
ficiaries."

"In determining the conditions under
which property passing by succession
shall be subject to the inheritance
tax, we have had in mind the déslrab-
ility of promoting interstate comity
and uniformity. The conditions which
we have lald down éorrespond closgsely
to the provisions of the model inher-
itance tax law which has been recom-
mended by the National Tax Association.
We have further sought to promote in-
terstate comity and uniformity by per-
mitting the deduction of taxes of like
amount amnd character laid by any other
state or country on the succeasion to
property situated therein, provided a
guarantee or security for the payment
of these taxes be given. If the foreign
taxes are less in amount then those
that are hereby levied, such succession
becomes taxable under this law to the
extent of the difference between the
taxes paild or guaranteed in the foreign
jurisdiction and those which would be
collectible under the Ohio law"
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"It was felt to be very necessa ry
to establish the best possible ad-
ministrative conditions in order to
secure the largest financial results,
and to this end, the state tax com-
migsion was placed in general charge
of the law. The county probate courts
are given jurlsdiction of all questions
that would arise not only with respect
to succession by death but also with
respect to succession inter vivos, and
the county auditors are made the ap-
praisers of the property. The assesgs-
ment of taxes is made by the probate
courts, subject to the appeal of in-
terested parties including the tax
commission. As a meang of securing a
better listing of property for taxa-
tion during the life of the owner, as
well as to promote effectiveness of
the present law, section 5348-2 for-
bids the transfer of any stocks, or
other securities, or the opening of any
safety deposit boxes, unleas notice
1s served at least ten days priof
thereto to the tax commission and the
county auditor. Representatives of
either of these officials may personally
examine such deposits, securities and
other assets, at the time of delivery -
or otherwise,"

"The constitutional requirement of
distribution has been observed, but
with the further requirement that one
half of the amount sssigned for the
use of any municipal corporstion or
township shall be credited to the
sinking fund of such district, if any,
and the other half to the general fund.
The feed for collection and the other
expenses of administration are pald
from the remaining half, the residue
of which 1s turned into the general
revenue of the state,"
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IV. DEDUCTION CF THE FEDERAL ESTATE TAX
On December 29, 1922, the question of the
deduction of the Federal Estate Tax from the
esthdte of a decedent before determining the amount
of a succession falling to a residuaryhlegatee(l).
The facts of the case were recited in the
decigsion and were to the effect that a resident
of Franklin County disposed of a 1arge,estaté'by
wille. In this testamentary document there were
several specific bequests and devises to relatives
and friends and, in addition, what may be called
a residuary clause by which the residuary of the
estate was bequeathed to certain charitable,
éeligious, and educational institutioqs. Among
the residuary legatees was the Young Men's Christian
Associst ion amd in order to make a distribution
among the residual beneficiaries the executor
brought suit in Court to secure =dvise on this point,

Justice Wanameker, who delivered the opinion

(1) The Young Men's Christian Association, et al.
v. Ora Davia, et al., No. 17369, Ohio Supreme Court.
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of the Cour@, guoted twice from the Federal Estate
Tax Law (1), showing that it was framed to apply to
the right to transmit rather than the right to re-
ceive and that it applied to the estate before any
distribution took place. In other words; he pointed
out that the Federal Estate Tax was an "estate” tax
and not an "inheritence" tax.
Dr. Plehn has pointed out that, under the
Federal Estate Tax, the residuary legatee bears
the burden of that tsx(2). The Ohio decision is in
conformity with his statement but there is at
least one state in the Union where this is not true
and that is in Wisconsin (3) which provides that
"Inheritance tax ﬁaid in another state
of to the federal government 1s not a
proper deduction in determining the net
estate subject to the tax.”
Justice Wanamaker used good common sense
when he stated:

"In the distribution of property agree-
sble to will it is elementary, of course,

(1) Revenue Act of 1921, Title IV, sections 400 to 411,
Approved November 23, 1921. _ '

(2) Plehn, Carl C., Introduction to Public Finance,
4th Edition, 1920, p. 214. ‘ -

(3) The Inheritance Tax Laws of Wisconsin, 1921, p.5l
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that the testator may, in a large
measure, determine the priority in
which his several bountles may be
distributed, and in so doing it is
to be presumed that a legacy spec-
ific a8 to the person, thing or
amount, shall have priority over a
mere general provision; especially
from its very nature, over all res-
iduary devises and legacies." (1)

(1) The Young Men's Christian Association, etal.
ve. Ora Davig, et al. No. 17369 Onio Supreme

Court.
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CHAPTéR VIT,
REVENUE FROM THE TAXATION OF INHERITANCES
IN OHIO v

As has been polnted out Ohio has used
the inheritance tax as a revenue producer. It
remains for us to see whether this form of
taxation has been a success from the fiscal
point of view.

I. - TAXATION OF DIRECT INHERITANCES.

The taxation of direct ipheritances may
be grouped:into three periods: firs},from the en-
actment of the law of 1894 (1), until it was held
to be unconstitutional (2) -- a period of two
years; second, beginhing With the operation of
the law of 1904 (3) and ending with its repeal
in 1906 (4) -- a like period of two years, but
recelpt flowing into the State Treausry as late
ag 1907; and, third, beginning in 1919 (5) and

extending up to the present.

91 Ohio Laws 166 ’

State ex rel. v. Ferris, 53 Ohlo State 314
9% Ohio Laws 398.

98 Ohio Laws 229

108 Ohio Laws 561.
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All receipts for the first period were

"y refunded (1) becauée the act was declared in-
valid by the Supreme Court and for this reason
hthe revenue from the taxation of direct inher-
itance for this period is of interest only to
see whether that source.would have been a revenue
producer. It musgt be kept in mind that the state
received, not the whole amount of the tax, but only |
seventy-five per cent that the fiscal year ended
on November fifteenth instead of June thirtieth
as & present (the change in the fiscal year was
made in 1915). During the first nine months of
its operation the direct inheritance tax produced
$2,246.,71. Of this amount $2,034.78 came from
Hamilton County and the remainder -- $211.93 --
came from Champaign County (2). In 1895, the
State's share of the revenue amounted to ‘
$3,895,27 contributed by eight counties; Cuyahoga,
$1,274.56; Fairfield, $1,070.70; Franklin, $859.65;

(1) The refunding act is to be found in 93 Ohio
LaWS 950 ) ’
(2) Annual Report of the Auditor of State, 1894.
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Hamilton, $156.81; Jefferson, $62.96; Miami,
$135.64; Noble, $142.73; and Pickaway, $292.22 (1).

It would be unfair to draw any conclu-
sions as to the success € the law of 1894 from
a revenue stapndpoint. In the first place it was
an-entirely new form of taxation in Ohio and,
secondly, it wes in opeyation for such a short
period of time.

Let us turn, then, to the direct inher-
itance tax law of 1904. By the terms of this act
all recéipté went to the state. There is nothing
to indicate the county in which the receipts
originated owing to the fact that payment of the
tax Was made directly to the state treasurer (2).

Although the law was repealed in 1906 _
revenue continued to flow into the state treasury
as late as 1907 (3).The total amount received by
the state from 1904 to 1907 was $551,685.41; The

(1) Annual Report of the Auditor of State, 1895.

(2) 97 Ohio Laws 398.

(3) See Annual Reports of the' Auditor of State,
1904-1907.
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receipts for each year are shown in the following

table:

Year Amount
1904 & 53,664.93
1905 372,020.48
1906 96,000.00
1907 10,000.00
Total $ B531,685.41

The act of 1904 went into effect late in
April of that year and the fiscal year ended
November fifteenth, and it would certainly talke
some little time for the various officials who
administered the law to put it in operation, so
that, the amount of the revenue secured during
those six months ( approximately) was not sﬁr-
prisingly large. In 1905, there were no serious
handicaps to be overcome and the receipts increased
almost 700% or to $374,020.48. In April, 1906, the
act was repealed and the revenue fell off at once.
Considering the exemption granted and the low
proportional rate of two per cent the law was a
brilliant success and had it remained in operd4 ion
for’a few years it would have borne out fhe es-

timate made by Governor Herrick that it would
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vield between $400,000 and $500,000 annuelly (1),
if it did not exceed it. »
‘Finally, the State made a third attempt,
in 1919, to tax direct inheritances and the total
amount received by the State including the year
ending June 30, 1922 was $3,052,062.55. Since the
State's share of the receipts goes into that part
of the general revenue fund known as the "inher-
itance tax fund" and includes collateral as well
as direct inheritance tax receipts, it is im-
practicable to ascertain just how much of this
revenue is due to the taxation of successions
passing to direct heirs. Due to the constitutional
amendment of 1912 (2), at least one half the
revenue must be returned to the city, township or
wvillage in which the tax originated and, in addition,
to thaet , the state, under the terms of the act of

1919, pays all costs of collection (3).

(1) Supra, p. a7 o T
(2) Ohio Constitution, Article XII, section .
(3) 108, Ohio Laws 1192, section 5348-10.
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Let us see what the committee, which
framed this law, has to say for itself (1)

"The best indication of the proper
yield of the inheritance tax is the
New York experience. The exemptions
end shhedules of rates in the New York
law are not exactly indentical with
those in the new Ohio inheritance tax
law, but a sufficient parallel exists
to permit of a deduction as to compar-
ative results. The average yield of
the New York law for the five full
fiscal years, 1913 to 1918, (omitting
nine months in 1915-1916 because of
a change in the fiscal year was
$11,475,183. On the assumption that
the value of the estatedg probated in
the two states will bear the same
ratio to each other as the amounts of
personal incomes returned under the
Federal Income tex law in 1917, the
yield of the Ohio Inheritance tax
would be 24.51% of the New York yield,
or $2,813,567. If we increase the
figures by fifty per cent in order to
make our estimate perfectly safe we
get $4,220,350, which is probably in
excess of the yleld to be expected
from the inheritance tax during the
first few years of its operation.”

In 1920 state auditor Donahey made
mention of the receipts from this source in his

report (2) and although the law had been in

(1) Report of the Special Joint Taxation Committee
of the 83d Ohio General Assembly. December 21,
1919, p. 59 |

(2) Annual Report of the Auditor of State, A.V.
Donahey 1920, p. 229.
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operation scarcely a year he seemed to believe
that 1t should be pouring in a vast amount of
revenue. He said in pert:
"If the experience of the past year
is any indication,this new plan of raising
state and local revenues is going to
prove a very great disappointment to both
the authors of the law and the taxing
districts that so sadly neéd the additional
funds. So far, the revenues produced have
been insignificant, the state reseiving
the past year but $463,144.83. The state
and local taxing districts ought to be
able to raise from five million to ten
million dollars yearly from direct inher-
itance taxes under a law properly drafted.”
Granting Audibor Donahey's contention
that the law should have been drafted in such
a way as to yleld more .revenue still his im~-
plication that the taxing districts are goling to
find this an excellent source of revenue cannot
be granted. At best, the inheritance tax fur-
nishes a very undependable source of revenue for
the small political subdivision. Moreoever, during
the fiscal year mentioned by Auditor Donahey, the
receipts were only $1800 less than the total for
all collateral inheritance taxes collected from

1895 to 1912 inclusive.



| Considering the repért of the committee
and the reportvof the auditor together, it seems.
that, for the present at least, both went to
extremes. However, the revenues continue to in-
crease and, as 1s shown in the paragraph above,
1t 1s probable that withln a very short time the
prediction made by the committee will prove to

bevtrue;

IT. REVENUE FROM THE COLLATERAL INHERITANCE TAX ACTS.

Although a collateral inheritance tax act
was passed in 1893 (1) and amended in 1894{2) no
report of revenue from this source is to be found
until 1895 when the auditor of state first inciuded
the receipts from collateral inheritances both by
year and by counties.

From 1895 up to and including 1912 the
income of the State from this source was tabulated
by countles in the auditor's Annual Report. However,
beginning with 1913, a change was made in these
reports and no detailed statement of receipts was
givén. Fortunately, the state auditor's Report for

1922 again contains a table of receipts by source

(1) 90 Ohio Laws 1l4.
(2) 91 Ohio Laws 169.
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and by counties. It is to be hoped that this policy
will become permanent.

Let us examine the tables for a short time.
A few rather étartling facts are brought out by these
figures. Firsﬁ of all, the total revenue from the
collateral inheritance tax for the elghteen years shown
in Table IV amounted to only eighteem hundred dollars
"~ (in round numbers) more than was produced in the
second year (1920) of the operation of the law of
1919 (1). During theperiod 1895-1912, the state
received three-fourths of the recelpts and bore the
game proportion of the costs while under the act of
1919 the state could not possibly recelve more than
one-half of the revenue, but, in addition, by the
latter statute, the state had--and has-- to bear
all costs of collection. This makes the eighteen
sink to nothing if not below zero.

In the second place, Hamilton County paid
in a greater amount during the years 1895-1912 (2)
than did Cuyahoga County, and this holds true for
the collateral inheritance tax up to and including

the last fiscal year (1922). According to the

1) Teple luland supra, pPe.l4l
2) Table I.
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Census of 1900, Hamilton County, lneluding Cin-
‘cinnati, had a larger population them Cuyahoga,
ingluding Cleveland, but, when the census was
taken in 1910, the latter county was the larger,
One might think, at first thought, in view of
these tables that Hamilton County was wealthier
than Cuyahoga County, but, if the true wealth
of both counties were known, it is likely that
the reverse is true. In fact, there seems to be
no one reason for this and it is probable that
one guess 1ls as good as and her.

In the third place, during the eighteen
years under consideration there were ten counties
in which no revenue was obtained, or, in other
words, slightly over eleven per cent of the counties
had no collateral inheritances large enough to be
taxed. These counties were: Brown, Fayette, Hardin,
Holmes; Melgs, Monroe, Ottawa, Paulding, Putnam
and Vinton. The revenues vary so widely thet 1t 1is
impossible to assign any reason for the 1ac%of
receipts from these counties. »

Apnother fact which stands out in the table



is the great fluctuation of revenues from each
county. This bears out the statement made earlier
that the inheritance tax offers a precarious form
of revenue for the small political subdivison.

If the years 1895-1912 amre taken into
account the collater sl inheritance tax was a fallure
from the revenue standpoint. It was not a dependable
source of income for the state since the receipts
fluctuated within very wide 1imi£s and a glance
at Table I shows better than can be expressed by
words how little the counties might be able to /
definitely rely upon it.

Coming to the period beginning with 1913
and extending up to the present the taxatiogkof
colléter&l inheritances has been a vivid success
as a revenue measure when compared with the previoué
period. During the ten years, h913-1922, Ohlo re-
ceived a total income of $2,233,054.28, or
$1,769,006.78 more than she received dgring the
preceding eighteen years. Yet, in 1922, the act of
1919 produced $1,442,715.27 or approximately two-thirds

as much in one year as in the ten years previous.



Morever, in comparing the 1895-1912 period with the
1913-1922 period it is necessary to state once more
that the State received only one-half the gross re-
ceipts in the latter case while she recelved three-
fourths of them in the former period. Another factor
working to the disadvantage of the 1913-1922 period
was the change in the fiscal year in 1915, from
November fifteenth to June thirtieth, thus giving

8 shbrt fiscal period for that year.

If a comparison i1s made between the receipts
from the inheritance tax and the total receipts for
the state it is clear that the inheritance tax is
n&; an impnrtant'source of revenue so far as Ohio is
concerned (1). The inheritance tax in some form or
another has been a part of our fiscal system since
1893 and hes been producing révenue for twenty-eight
years it formed less than one per cent of the total
state receipts; and in only one year (1906) has it

exceeded three per cent of the total., Notwithstanding

the low proportional rate under the 1904 act, that law

was responsible for the greatest ratio of the in-
heritance tax reqeipts to total receipts when the
former made up 4.374% (in 1905) of the total state

revenue .

(1) Table: IV.
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It i1s encouraging to see the gradual in-
crease in the ratio of inheritance tax recelpts to
total receipts which began in 1919 with the enact-
ment of the present law. As time pmsses it 1is
probable that the ratio will continue to increase
until the taxation of inheritances forms an im-
portant part of our total revenue to the state.,

As the present Ohio law is very similar
to the New York law, a comparison between the two
may prove beneficlal. For the fiscal year, ending
June 30, 1920, the total state receipts in Ne# York
were $115,591,606.99 (1). Of this amourdt the Transfer
Tax law, as the New York inheritance tax law is of-
ficially designated, brought in $21,259,640.81 (2),
or 18.4% of the total.

It must be admitted that Ohlo does not
possess as much wealth as New York but the total
state revenues are not as large in Ohio aﬁd we might
expect the ratio of inheritance tax receipts to
total state receipts for the tﬁo states to conform

pretty closely. Of course, Ohio is at a disad-

(1) Annual Report of the Comptroller, Part I, 1920,
p. XI. V
(2) Ibid., pp. XVIII and XIX.
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vantage as compared with her gisteyr state since
the former must surrender at least one-half of

the revenue to the smaller political subdivisone.
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CHAPTER VIII.

SUMMARY AND CONCLUSION

“Ohio began taxing inheritances in 1893 (1)
applying this form of taxation only to certain
collateral heirs. The rate was proportional and
low end the exemption large but, at least, it was
a béginning.

A yeér later, the coliateral inheritance
tax act was amended (2) by lowering the exemption
and raising the rate. At the same time, an act was
passed taxing successions to direct heirs (3). The
notable feature of the latter law was the use of
~progressive rates, Ohio being the first common-
wealth in the United States to levy a graduated
tax on direct inheritances. The exemption waé
fairly large, but no larger than many in effect in
other states at the present time. The law was held
to be ipvalid (4) on the account of the inequality

worked through the application of the exemption and

) 90 Ohio ILaws 14 (1893).

) 91 Ohio Laws 169 (1894).
) 91 Ohio Laws 166 (1894).
)

(1
(2
(3
(4) State ex rel. v. Ferris, 53 Ohio State 314 (1895)
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because of the progressive rates. As a consequence,
all taxes collected were refunded (1).

The collateral inheritance tax law met with
a better fate and was declared constitutional (2).
It was amended in 1900 (3) in order to exempt cer-
tain bequests, but remained in practically the same
form until 1919 when it was repealed and replaced
(4). Howevgr, a constitutional amendment was added -
in 1912 (5) which necessitated a slight amendment
to the act in 1913 (6) to makejt.conform to the con-
stitutional requirement as to the distribution of
receipts: The exemption to collateral heirs was
incregsed at the same time.

Turning back to direct inheritances, a
second attempt was made in 1904 to tax them (7).

An act was passed with a proportional rate and an

93 Ohlo Laws 95(1898)

State ex rel. ve. Hagerty, 55 Ohlo State 613 (1897)
97 Ohio ILaws 398 (1900).

108 Ohio Laws 561 (1919).

Ohio Const. as amended, 1912, Art. XII, sec. 9

103 Ohio Laws 463 (1913).

97 COhio Laws 398 (1904)
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exemption of $3,000. It fared better in the Court
than the earlier act and was held constitutional
(1). In 1906, the taxation of direct inheritances
became an issue in the gubernatorial campaignh am
since the enemies of the act were elected 1t wes
promptly repealed (2). No further attempt was made
to tax successions passing to direct heirs but the
voters ratified a constitutional amendment in 1912
which permitted the use of graduation both as to the
" amount received and as to the rebt ionship tb the
decedent. (3).

In 1919, a new measure was passed which is
now in effect (4). The heirs are divided into four
classés as to exemptions and into three classes as
to rates. The rates are very low and the exemptions
for direct heirs are lower than are found in most of

our states.

State v. Guilbert, 70 Ohio State 229 (1904).

98 Ohio Laws 229 (1908). ‘ )

Ohio Constitution as amended, 1912, Article XII,
section 7.

108 Ohio Laws 561 (1919) and 1192 (1920).
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All the inheritance tax laws which have
been on the statute books were enacted primarily
with the hope that they would yield considerable
revenue. The acts of 18093 and 1894 were passed
because of a deficit in the state treasury. The
laws of 1904 and 1919 were designed to replace
the loss of revenue from couhty local option in
1904 and national prohibition in 1919.

As revenue producers the collateral inher-
itance tax laws have not lived up to the hopes
to those who saw in them a fertile source of reve-
nue. The direct inheritance tax law of 1904 promised
success as far as receipts are concerned, but it was
not in effect long enough to give it a fair trial.
The present law i1s maklng a good start and probably
will become more important as time passes.

Ohio, with all her wealth, might very well

_increase the rates as well as.the number of braclk-
ets and decrease the spread within each bracket
hz;.the case of all collateral heirs, and strangers

or corporations. The exemptions tb”these clagses
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should not be increased. In the case of direct
heirs, it would be well to leave the exemptions
and the rates as they now stand but the number of
brackets could be increased and the spread within
each bracket decreasedkwhich would call for ad-
ditional rates as the present law makes provision
for only four brackets.

In conclusion, it may be said that Ohlo
has made a start in this form of taxation and it
is probable that she will continue to progress.

It is to be hoped that within a short time her
citizens will have become well enough educated and
sufficiently unselfish to try to bring asbout other

tax reforms which are so sorely needed.

~=-FINIS==~
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APPENDIX



TABLE I

STATE RECEIPTS PROM THE COLIATERAL INHERITANCE TAX FROM 1896-1912 INCIUSIVE, BY COUNTIES (1)

Year
Adams Allen

1895
1896 § 64.51
1897

1898
1899
1900 $252,98

1901
1902 320.82
1903

1904
1805 o
1906

1907

1908

1908

1910 $2298.10

1911 11.03
1912

Total $362.61 $684.83

County

Ashland Ashtabnla Athens
& 977.48 § 165.39

15.00
3,292.08

394,37

% 57.12

688,94

746,06 $1,386.85 $3,457.47

Augleize Belmont
9.17
35,94

317.99

41.34

402.72

52.03
$45,38
103.24

109.33
647.82

$ 148.60 $1,616.34

(1)(Compiled from the Annual Reports of the Auditor of State, 1895-1922

Butler Carroll Champaign

$1,123.48
10.65
314.86

$ 92.13
296,78

177.684

$2,034.65

4% .907,02 - $ 92,13

$253,72

$253.72

6ot



Year

1896
1896
1897

1898
189¢
1800

1901
1902
1203

1804
1906
1906

1907
1908
1909

191C
1811
1012

Total

Clark
$ 10.69

2,482.98
6,003.20
7,987.68

299.18
1,060.64
461.07
365,02
485.48
2,381.30
15.04

32.07

TABLE I (Cont'd)

Counties

Clermont Clinton Columbiana Coshocton Crawford

$6656,88

$21,584.35 $656.88

$ 19.92

231:79"

$251.71

$ 106.62
258,16
23,00

165.46
737 .47
57.41
95.87

481.95
119.24

573.95

$2,688.83

$ 748.30

52.24

$800,.54

¢ 27.80

371.28

111.58

1,730.91

Cuyahoge

*10,556.48

214.87

631.04
3,825.16
2,971.39

754.69
1,877.54
4,781.46

10.74
5,136.80
12.785.03

1,359.43
4,841.03
7,253.086

485,20
3,201.78
41,718.85

STATE RECEIPTS FROM THE COLLATERAL INHERITANCE TAX FROM 1895-1912 INCIUSIVE, BY COUNTIES

Darke Defiance

$401.36 $287.14
80.51

242,76
19.28

60.41

$2,241.37 $103,104.35 §401.36 $670.10

99T



TABLE L (Cont "d)

" STATE RECEIPTS PROM THE COLLATERAL INHERITANCE TAX FROM 1895-1%212 INCLUSIVE, BY COUNTIES

Counties
Year .
Delaware Erie Pairfield Franklin Fulton Gallia Geauga Greene Guernssy
1895
1896 }
1887 $ 292,00
1898 _ 8,816.00
1899 § 289.94
1200 $ 92.31 511.78 $ 185.24
1901 373,25 § 41.25 ’ ¢ 188.51
1902 ) . 837,46 349.58 $1,136.35
1903 497.10 e
1904 ST 42,37
1905 285,75 LT 204,81 1,8692.50
19086 ) 2.199.94
1807 . e 1,402.45 $29.76
1908 149,95
1809 413,22
1910 ' 148.00 37.00 145.50 ° 1,9879.18
1911 57,34 13,770.56 1,042.17 1,397.10
" 1912 302 .57 884,82 339.15 22.19 157.85 283,43

Total $1,788.58 $1,103.02 $1,426.22 $29,780.28 $29,76 $1,256.60 $303.15 $4,775.06 § 186.51

\
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TABLE I (Cont'd)

STATE RECEIPTS FROM THE COLLATERAL IVHERITANCE TAX FROM 1895-1912 INCLUSIVE, BY COUNTIES

Counties
Year
Homilton Hancock Harrison Henry  Highland Hocking  Huron Jackson Jefferson
1895
1396 ' $ 28,63
1897 $ 21,303.75 $87.23 101.68
1898 1,827.13 § 486.14 43.03
1899 3,645.58 95.45 $ 59.98 284.95
1200 4,008.38 466.48
1901  3,363.14 58.77
1202 884.61 138.32
1903 15,641.51 204.80
1804 15,889.78 3 38.68
1205 15,222.34
1906 68,014.59
1907 3,498.12 695.47
1908 6,845.28 100.68
1209 10,324.44 19.41"
1810 2,732.90 ' 11.25 35.34 % 20.09
© 1911 2,390.90 401.91 $18.75 219.91
1912 8,3566.67 602,82 696.48 $489.31

Total $121,949.12 $5440.59 1,808.82 $18.75 $ 826.48 $488.31 $1,408.47 §$310.00 $173.32

83T



'TABLE I (Comt'a)

STATE RECEIPTS FROM THE COLIATERAL INHE+ITA¥CE TAX FROM 1895-1912 INCLUSIVE, BY COONTIES

Counties

Year .

Knox Lake Lawrence Licking Logan Lorain Lucas Madison Mahoning
1895
1896 _
1897 $1,105.85 $1,086.52
1898 140.70 ' $ 377.72 590.34 224.52
1899 295.47 431.98
1200 ' 206.68 537.24
1901 146.68 § 22.84 426.68 § 174.15 115.95
1902 $392.42 297.81 27.22 268.66
1903 > 330.81 . 133.58 10,673.41 94.80 149.25
1904 143.66 1,954.86 1,583.85 295.07
1905 179.04 142.80 23.956 319.38 146.68
1806 46,76 : 346,22 1,481.47 7.14
1907 28.20 § 349.86 782.78
1908 172.43 213.82 7,269.33 7,2592.33
1909 902.18 126.56  22,019.01
1910 5,075.51 524.88 217.20 832.02
1911 309,95 66.05 2,384.43
1912 24.71 367.68 470.33 1,639.14 8,631.87

Total ©$392,42 $6,021.12  $1,242.42 §5.064.56 $463.45 $12,335.30 $37,863.15 $11,281.83 {2,652.64
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Year

1895
1896
1897

1898
1899
1900

1901
1902
1903

1904
1905
1206

1207
1908
1908

1910
1911
1912

Total

TABLE I (Cont'd)

STATE RECEIPTS FROM THE COLLATERAL INHERITANCE TAX TFROM 1895-1912 INCLUSIVE, BY COUNTIES

. Marion Medins

$1,265.57

20.98

20,35
$278.46 24,63
64.40

49.98
413.59

71.68
85.81

$278.46 $2,016.99

Mercer Miami

: 197.75
$26.73
30.00
76.97
225.12
606.01
755,57
53,41
47,82
1,658.84
13.38
912.02
465,55

% 26.73 $5,042.44

County

Montgomery

$ 1,122.44
300.30

345.42
547,40
145.06

180.86
218.40
952.44

2,041.32
44.94

27.30
299.89
960.52
572.39

. 868.11

$8,116.79

Morgan Morrow

2.08

71.37
$614.61
35.02

¥

$80.45 $649.63

Muskingum

21.53
81.84

832.26
168.96

42,15

348.80
10.71
523.23
1,239.69

$3,268,97

Noble Perry

$21.95 § 92.14

11.94 356.65

366.21

140.56

$33.89 $634.56
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TABLE I (Cont'd)

STATE RECEIPTS FROM THE COLIATERAL IVHERITANCE TAX FROM 1895-1912 INCLUSIVE, BY COINTIES

Counties

Yeor

Pickaway Pike Portage Prebls Richland Ross Sandusky  Scioto Seneca
1895 |
1896
1397
1898 & 23,78 $171.48 §  54.94
1899 $ 82.80 $ 11.72 83.83
1300 $ 309.44 389.12 36.82
1201 80.95 281.02 47.25 159.78
1902 - 48.54 1.12 $143.91 §  37.6° 133.96 46.12
1903 $146.12 38.06 377.14 13.62
1904 7.97 | 115.74  334.99
1905 2,001.81 49.98
1906 2.80 530,25 28.56 239,37 274.84
1207 39.25 662.94 - 268.77 23.52
1908 132.09 229.69 29.70 248,69 353.54
1909 ) 126.22
1910 ‘ 114.04
1911 477.60 -
1912 1,082.43 64.47 1,095.63

Total $658.96 $5278.21 $3,734.13 £007.98 $521.05 #1,368.81 $1,512.48 $ 637.55 $1,644.93
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TABLE I (Cont'd)

STATE RECEIPTS FROM THE COLLATERAL INHERITANCE TAX FROM 1895-1922 INCIUSIVE, BY COUNTIES

County

Yea? Shelby Stark Summit Trumbull Tuscarawas Union Van Wert Warren
LS N

1895
1896 A
1897 ‘ $ 110.79 186.32
1898 $ 182.26 28,12 3,008.69
1899 $165.38 $ ©993.96 $ 281.38 93.86
1900 1,379.87 190.68 250,82 63.75 ‘ 850.78
1801 208.76 48.85 2,918.99 :
1902 5.58 105.06 2,427.55 224.11 463.02
1303 16.41  1,295.27 1,288,33 : : 27:80
1904 27.51 20.50 1,443.71 14.15
1205 215.85 806.42 72.70 _ £31.12 3,039.57
1906 98.12 704.84 113.60
1907 340.49
1908 1,301.18 488.14
1909 1,061.57 ‘ 958,50
1210 - 1,118,861 182.80
1911 629.82 $115.10 LTS
1012 3,963.47 1,208.05 2,684,224

Total $639.49 #8,511.32 $14,958.97 $ 447.23 & 426.77 $31.12 #115.10 $11,777.32
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TABLE I (Cont'd)

STATE RECEIPTS FROM THE COLLATERAL INHERITANCE TAX FROM 1895-1912 INCILUSIVE, BY COUNTIES

Counties

Year

Washington Wayne Hilliams Wood Wyandot
1895
1896
1897
1898 $10.93
1899 $ 241.13
1200 39.81 $ 32.98
1901 32.82  $1,367.44 $1,984.62
1902 743,59
1903 22.13 6.02
1904
19056
1906
1907 145.99
1208
1909
1910 128,52
1511 660.43
1912 371.40

Total $2,239.83  $1,373.46 $ 32,98 $10.93  $2,130.61

Grend Total, 1895-1922 = = = = ~ = = = = = == == == 777" - $ 464,947.50
Grand Total By Counties - = =w= = = = = == ==-==°=77%7 464,645.88
Difference 3 4 303,51 *

%+ See footnote to Table I1
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'TOTAL RECEIPTS FOR EACH OF THE COUNTIES MAKING A RETURN

County

Adams
Allen
Ashland
Ashtabula
Athens
Auglaize
Belmont
Butler
Carroll
Champaign
Clark
Clermont
Clinton
Columbians
Boshocton
Crawford
Cuyahoga
Darke
Defiance
Delaware
Eris
Fairfield
Franklin
Fulton
Gallia
Geauga

TABLE II

DIRING THE PRRIOD 1895-1912

Amount

$ 362.61
684.83
746.06

1,388,85
3,457 .47
148.60
1,618.34
3,097.02
92,13
253.72

21,584.35
656.83
251.71

2,688.83
800.54
2,241.37
103,104.35
401.36
670.10
1,788.58
1 103.02
1,426.22
29,780.28
29.76
1,256.60
303,15

County

Greens
Guernsey
Hamilton
Hanecock
Harrison
Henry
Highland
Hocking
Horon
Jackson
Jefferson
Knox
Lake
Lawrence
Licking
Logan
Lorain
Incas
Medison
Mahoning
Marion
Medina
Mercer
Miami
Montgomery
Morgan

GRAND TOTAL, 1895-1912, by Counties

Amount

$ 4,775.08
186.51
121,949.12
440,59
1,808.62
18.75
826.48
489.31
1,408.47
310.00
173.32
392.42
6.021.12
1,242.42
5,064.56
463,45
12,335.30
37,863.15
11,281.83
2,652.64
278.46
2,016.99
26.73
5,042.44
8,116.79
80.45

County

Morrow
Muskingum
Noble
Perry
Pickaway
Pikse
Portage
Preble
Richland
Ross

~ Sandusky

Scioto
Seneca
Shelby
Stark
Summit
Trumbull
Tuscarawas
Union

Van Wert
Warren
Washington

- Wayne

Williems
Wood
Wyandot

- e -
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% 649,63
3,268,97
33.89 -
634 .56
658.96
278.21
3,734.13
907.98
521.05
1,368.81
1,512.48
637.55
1,644,93
639,49
8,511.32
14,958.97
447.23
426,77
31.12
115.10
11,777.32
2,239.83
1,373.46
32,98
10.93
2,130.61

$ 464,643.99(1)

(1) This total is $303.51 short of the total as given by years in the

. various reports.

In the Auditor's Report for 1902 the receipts from

the collateral inheritance tax are reported as $13,054.60, but if the
receipts from the counties are totaled it will be found that the amount
In the report for
1904 the receipts are given as £24,543.86, but the grand total from

shotld be $12,742.09, or a difference of 7312.51.

the counties is $24,552.86, or a difference of $9.00.

Subtracting the

latter difference from the former difference, the discrepancy of
$303.51 is accounted for in tables II and III
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TABIE TII

TOTAL STATE RECEIPTS FROM THE COLLATERAL INHERITANCE TAX
FOR THE YEARS 1895-~1922 INCLUSIVE

Year Amount Year Amount

1895 $11,708.52 1909 $ 45,139.22
1896 1,477.08 1910 16,756.68
1887 24,887.21 1211 30,743,38
18298 24,158.02 1212 80,881.59
1828 17,547.02 1913 134,824.00
1200 22,943.24 1914 112.,7563.82
1801 13,524,868 1915 213,046.53
1902 13,054.80 1226 216,158.96
1803 38,275.886 1917 368,003,011
1804 24,543.86 1218 285,822.87
1905 34,723.75 121¢ 447 ,871.20
1906 28,456.69 1920 2490 .562.14
1207 10,571.17 1921 155,751.85
1908 24 .553,92 1922 50,019.90

Grand Total, 1885-1922 inclusive, by years. . . . & 2,698,901.78



Year

1895
1896
18e7
1898
1899

1900
1901
1203
1903
1204

1905
1906
1207
1908
190¢

1210
1211
1012
1913
1214

1915
1216
1217
1918
1219

1920
1921
1922

RATIO OF INHEXITANCE TAX RECEIPTS TO TOTAL

(2)

TABLE IV

1895-1922, INCLUSIVE

Ratio of
Inheritance Tax
Receipts to Total

.190
.023
. 345
.313
$R229

.292
.176
.132
508
.928

4.374
1.233
.189
.211
«400

.145
L2386
.5565
.B66
.548

1.846
1.127
1.780
1.2086
2,218

DN
. -

2
.9
8

[A IV ]
[V S @)

‘ Total Inher-
itance Tax

Receipts (1)

$ 11,708.52
1,477.08
24,887.21.
24,159.02
17,547.02

22,943.24
13,524.68
13,054.60
39,275.86
78,208.78

406,744.23
124 .456.69
20.571.17
24.553.22
45,132.22

16.756.68
30,743,358
80,881.52
154, 824.00
112,753.82

213,046,53
216 158.96
368,003.01
285.892.87
v'565,019.86¢

712,562.14
1,184,805.64
1,492,735,17

STATE RECEIPTS

Total State
Receipts

$ 6,035 156.04
6,492 ,536.37
7,206,151.57
7,72%,327.97
7,658,095.60

8,031,817.72
8,036,428.59
©,865,524.65
7.715,572.30
8,427,878.15

©.,298,176.66
10,086,546.32
10.891,432.60
11,636.872.50
11‘282 812,79

11,567,122.77
13,037,283.01
14,872 .674.61
15.578,471.60
20,544,559,15

11,541,588.84«

9,175 760.29
ZV,UlO 626.83

- 23,695,073,34

25,%76.682.23

51,592,058.27
50,%04,364.91

56,904,119.73

(1) From 1895 to 1912 these receipts represent 75%
receipts; beginning 1913 to 1220, the state received 50% of the total
net receipts; and from 1920 to the present the state received 50“

which 21l costs are paid.

of the gross receipts out of

(2+ #iseal year changes from November fifteenth to June tnlrt1e+n.

of the totzl net

166,
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