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ABSTRACT

The study of Supreme Court decision making intjgali science research has
been heavily influenced by the attitudinal moddtjata contends that justices’ decisions
are dominated by their personal policy prefereriSegal and Spaeth 2002). While
scholars differ in their acceptance of the attiadiimodel, with some arguing for the
influence of legal and strategic considerationsstnagsume that policy preferences
exhibit a uniform impact across all situations inieh justices make decisions. This
assumption has allowed scholars to make broad gkeragions about justices’ behavior,
but my dissertation argues that there exists mgéuiand systematic variation, or
heterogeneityin the impact of policy preferences that canXmained theoretically and
tested empirically. The goal of the dissertatiotoiselax this uniformity assumption in
order to identify and explain the extent to whibk tmpact of justices’ policy preferences
on their choices varies across different situations

Using a psychologically-oriented framework, | denxeh theory specifying the
mechanisms-attitude strengtlandaccountability—that explain variation in the
preference-behavior relationship. | posit thatatitunal factors associated with each
mechanism influence the magnitude of preference¢hshavior. In particular, |
hypothesize that (1) factors associated with ther@immediate environment, (2)
external strategic considerations, and (3) legaticterations will explain variation in the



preference-behavior relationship. The theory oféesystematic perspective for how
situational factorinteractwith policy preferences to produce outcomes. Moeeoby
incorporating strategic and legal consideratioms,theoretical framework engages each
of the three principal theories of Supreme Coucisien making.

| employ a multilevel (hierarchical) modeling framark to test the hypotheses,
and | execute three empirical analyses, each totmstj a separate chapter. Each analysis
specifies random coefficient models that are desigo test a set of the hypotheses. The
first analysis, in Chapter 3, tests whether hypsiitezl case-level factors within the
Court’s immediate environment have shaped preferased behavior for portions of
the Warren (1962-1968 terms), Burger (1975-198%¢¢rand Rehnquist Courts (1994-
2004 terms). The results provide uniform supparsfume of the hypotheses across all
three Court eras, uniform rejection for others, ameled support across Court eras for
others.

The second analysis, executed in Chapter 4, exartieedegree to which
external strategic considerations—public opiniod #re preferences of the other
branches of government—shape preference-basedibehHwe results reveal that (1)
public opinion exhibits an effect contrary to exiagions and (2) ideological consensus
within Congress and between Congress and the resgicapable, under certain
conditions, of constraining the magnitude of prefiee-based behavior. Finally, Chapter
5 empirically assesses the impact of precedenteatlagal considerations on the
preference-behavior relationship. The results reaeampelling role for legal
considerations, namely that they are capable oégong the magnitude of preference-
based behavior on the Court.



On the whole, the theory and findings contributéhliterature on Supreme
Court decision making by underscoring the idea tinafreference-behavior relationship
on the Court is shaped by the varying situatioas tlonfront the justices from case to

case and year to year.
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CHAPTER 1

INTRODUCTION: PERSPECTIVES ON SUPREME COURT DECISIMAKING

One of the central concerns in political sciencexiglaining how governmental
actors make decisions. Scholarship on the Supresné Gives primary attention to the
ways that various considerations influence thead®that the Court’s justices make.
While various models of decision making exist (whiaiscuss in detail below), political
scientists studying Supreme Court decision makagetbeen most influenced by the
attitudinal model which contends that justices decide cases alexax$tisively on the
basis of their personal policy (or ideological)ferences, defined as justices’
conceptions of good public or legal policy (Schuli€74; Rohde and Spaeth 1976;
Segal and Spaeth 1993, 2002). This contentionaylgiprovides a starting point for
analyses of justices’ behavior, with scholars—ewmtics of the attitudinal model (e.g.,
Epstein and Knight 1998)—underscoring at the outsetentral role of justices’ policy
preferences.

Moreover, scholars of judicial behavior, like thageo study other government
institutions, typically assume that policy preferes exhibit ainiform impacton decision
making across all situations in which choices aaglen This assumption has allowed

scholars to make broad generalizations about pstleehavior without an accompanying



interest in conditions that may strengthen or wadke effects of preferences. While
some scholars have suggested exploring these morgd{Gibson 1991; Baum 1997),
there has been only limited theoretical and emglifiequiry into the possibility of
variation in the strength of the relationship bedwgustices’ policy preferences and their
choices.

My dissertation undertakes such an inquiry. | ardpae there exists meaningful
variation, orheterogeneityin the degree of preference-based behavior avergsus
contexts that can be explained theoretically astéteempirically. The goal of the
dissertation is to ascertain and explain a pa#dictyipe of heterogeneity in Supreme
Court decision making, namely the extent to whigh rielationship between justices’
policy preferences and their choices (hereinafpgeference-behavior relationship” or
“preference-based behavior”) varies across diffiesgnations.

Such an examination is substantively importanefoumber of reasons. First,
understanding the conditions under which certdetiomships hold—in this case, the
relationship between policy preferences and justickoices—serves a broader scientific
goal of expanding our knowledge about how and wistiges decide cases in various
ways. Second, the analysis represents a departumettfie literature on Supreme Court
decision making by highlighting the importancecofitext That is, certain cases and
contexts provide justices with different situatipasd | examine how situational factors
interactwith policy preferences to produce legal outcordefacus on contextual
decision making offers more enriched and realtidrayals of decision making. Third,
the theoretical perspective | put forth providesgmificant addition to existing models of
Supreme Court decision making by recognizing tladitp preferences are indeed

2



influential, but importantly, the degree to whittey are influential is a function of the
situations that confront the justices across casdscontexts. This contextual variation
has consequences for judicial outcomes. Fourthdigsertation’s examination of
heterogeneity in decision processes is applicabdtudies of other forms of decision
making (e.g., congressional decision making, volbiegavior, citizen opinion formation)
where heterogeneity has been examined only toitetindegree.

After reviewing extant theoretical perspectivesSapreme Court decision making
in this chapter, Chapter 2 develops a theory of&up Court decision making—
embedded within a psychologically-oriented framdwmiotivated by insights on the
attitude-behavior relationship—that specifies theditions under which policy
preferences will exhibit a greater or lesser immarcjustices’ choices. The theory posits
that two mechanismsattitude strengtfandaccountability—explain variation in the
preference-behavior relationship. Characteristss®aated with cases and the political
context are hypothesized to affect each mecharisacertain degree and thus help
determine the impact of those mechanisms on tHenerece-behavior relationship.

Chapters 3, 4, and 5 present three types of erapaitalyses that are designed to
test a set of the hypotheses. In each analysapéd tb make a methodological
contribution by employing a multilevel, or hierarchl, modeling framework that maps
the theoretical hypotheses onto a statistical maftel a high degree of congruence. Such
a methodological framework has rarely been emplayele judicial behavior literature.
Chapter 6 offers conclusions and discussions ofliggertation’s implications for our

understanding of Supreme Court decision making.



THEORETICAL PERSPECTIVES ON SUPREME COURT DECISION MAKING

The traditional view of judicial decision makingdlaracterized succinctly by
Gibson’s (1983, 9) elegant statement that justidesisions “are a function of what they
prefer to do, tempered by what they think they adgldo, but constrained by what they
perceive is feasible to do.” Gibson’s troika codes with the three primary models of
judicial decision making: the attitudinal modelat they prefer to gothe legal model
(tempered by what they think they ought th dad the strategic perspectiwoiistrained
by what they perceive is feasible tg.do some shape or form, all three perspectives
have something to say about the nature of the@akttip between justices’ policy

preferences and their choices. | discuss each nhadial.

The Attitudinal Model

Arguably the dominant model in Supreme Court deaisnaking, the attitudinal
model has its roots in three waves of research fdinedations of the attitudinal model
are in the legal realism movement of the early - 100s (see George and Epstein
1992; Segal and Spaeth 2002, Chapter 3). In resgorthemechanical jurisprudence
perspective, or the notion that judges’ decisiaescampletely determined by legal and
doctrinal considerations, legal realists, includiwund (1931), Frank (1930, 1950), and
Llewellen (1951), contended that judges were mégido act in accordance with their
personal values and beliefs. The notion that judigesded cases based solely on careful
legal reasoning—e.g., the use of precedent and lelgg—was a myth, according to

realists.



Pritchett (1948) essentially ushered these argusmetd the political science
mainstream as a result of his seminal stddhg Roosevelt CourPritchett emphasized,
and provided empirical evidence for, the explanatord predictive value of a realist
model whereby a set of attitudinal factors othantlegal considerations affected
justices’ decisions. The work of Schubert (19685,9974), Spaeth (1961, 1963, 1964,
Spaeth and Peterson 1971), and Ulmer (1960, 1286§d Pritchett’'s arguments to a
higher level and fully implemented an initial wanseattitudinal research from a
behavioralist perspective. Using psychometric sgalechniques, most notably Guttman
scaling, these scholars produced two major corahgsiFirst, two primary values
underlay Supreme Court voting: political—or cividérties—liberalism and economic
liberalism. Second, for each of these issue aeesmgle liberal-conservative dimension
underlay the justices’ votes. Thus, according i® Wave of scholarship, justices’
decisions on legal issues could best be capturekebgttitudes, or personal policy
preferences, of the justices on a couple of differgsue areas. These studies also
concluded that structural dimensions, such as dersions regarding federalism and the
norm of deference toward Congress and adminiseraiencies, were subordinate to the
justices’ substantive policy preferences (e.g.e8pa964). That is, justices did not
adhere to a norm of restraint by deferring to teeiglons made by the political branches.
Instead, justices deferred to the other branchisvamen they agreed with the
substantive policy outputs produced by those ba@igs, Spaeth 1964; Spaeth and Teger
1982).

While this first wave of scholarship lacked a fitheoretical story fowhy
justices based their decisions on personal poliefepences, a second wave of work
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sought to provide such a rationale. Rohde and 8({a6¥6) and Spaeth (1979) argued
that justices are primarily motivated by policy tgahis would later be characterized as
justices being “single-minded seekers of legalqydl{George and Epstein 1992, 325).
That is, justices attempt to translate their pesspnlicy preferences into legal policy.
Second, Rohde and Spaeth argued that three fartdesnic to the Supreme Court allow
justices to act on their policy preferences: (Eytare electorally unaccountable, (2) they
do not possess progressive ambition for highecedfwithin the political system, and (3)
the Supreme Court is the court of last resort¢batrols its own docket, and also, no
other court can overrule its decisions. The lac&xdérnal constraints, then, is what
allows justices to act on their personal policyf@rences, unconstrained by external
actors and purged of any motive to deviate fronmgatn the basis of policy preferences.
According to Rohde and Spaeth (1976, 72), “Each bezraf the Court has preferences
concerning the policy questions faced by the Caurt, when the justices make decisions
theywantthe outcomes to approximate as nearly as possibtetpolicy preferences.”
Similar to the first wave of scholarship, Rohde &méeth, using more updated
cumulative scaling evidence, argued that Supremat@oting possesses a rather simple
structure. Three underlying values—freedom, equadihd “New Dealism”—could
explain roughly 85% of the justices’ votes durihg Warren Court and the beginning of
the Burger Court. More importantly, these auth@aim maintain the argument that
justices’ votes run along a single left-right diraem that reflects the personal policy
preferences of the justices.

The third, and perhaps most theoretically solidy&vof attitudinal model
scholarship arguably started with Segal and Co\{@e89) attempt to produce an
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independent, media-based measure of justices’ypplieferences based on editorials
from four major newspapers written around the toha justice’s confirmation process.
This type of measure, the authors argued, escapddaditional criticism in judicial
behavior research that justices’ preferences weeered from their voting records.
Using this independent measure, then, offered agenous proxy for justices’ policy
preferences, and Segal and Cover, as well asafalp study by Segal et al. (1995),
provided evidence that the scores correlated vighyhjhwith justices’ aggregate voting
records.

In perhaps the most theoretically and empiricatipiessive statement of the
attitudinal model yet, Segal and Spaeth (1993)egurtesl the theoretical argument of the
attitudinal model—expanding upon the same argumesed in Rohde and Spaeth—and
marshaled systematic empirical evidence showingjtistices’ decisions on search and
seizure cases are strongly influenced by theirgmexispolicy preferencesNine years
later, Segal and Spaeth (2002) followed up on #tedy, which included updated
evidence and responses to critics who arguedhibauthors set up the legal model as a
straw man. Segal and Spaeth’s (1993, 65) depicfitime attitudinal model can be
summarized by their widely-cited statement thatShpreme Court “decides disputes in
light of the facts of the case vis-a-vis the idgatal attitudes and values of the justices.
Simply put, Rehnquist votes the way he does bedageis& extremely conservative;

Marshall voted the way he did because he is extgeliberal.” That is, for a given case,

! Contemporary versions of the attitudinal model by Ramte Spaeth (1976) and Segal and Spaeth (1993,
2002) concede that factors other than policy preferencesnoiadily strategic considerations involving

the projected actions of fellow justices, exhibit signifidafiuences in the stages preceding the final vote
on the merits (e.g., certiorari voting, opinion assigninapinion drafting). However, the bottom line,
according to these scholars, is that the justices’ final vatélseomerits are strongly influenced by justices’
policy preferences.



if one can place the two legal alternatives infaright policy space relative to the
justices’ policy preferences, the attitudinal moc&htends that justices will simply vote

for the alternative nearest to their ideologicaference.

Legal Perspectives and “Hybrid Models”

Unlike the attitudinal model, legal models contémat when deciding cases,
justices are guided by legal rules and structukgaure legal model suggests that justices
engage in a process resembling “mechanical jurikprce.” That is, they completely
suppress their personal ideological preferencear¥egal policy, and instead, their
decisions are solely a function of (1) relevantpdent(s), ostare decisis(2) the plain
meaning of the constitution or statute, and/orti{@)original intent of the
founders/legislature. In accord with standard pecaah judicial politics, this section
focuses most intently on the first legal facfmecedent

Political scientists, particularly proponents of thttitudinal model, are generally
skeptical of legal models and argue that justiteggal rationales and the use of
precedents to justify decisions are no more fh@st hocrationalizations for decisions
that are in reality decided on the basis of ideplsge Segal and Spaeth 2002). Also,
given the nature of the Court’s process by whidelects cases, most cases the Court
hears present the justices with difficult legaliss for which there are justifiable
precedents supporting both sides of the case.l@dnvgs the justices with a great deal of

latitude to decide cases on the basis of policfepeaces and to cherry pick the

2 While most scholars focus on precedent when examinsinfluence of legal considerations, other
studies have examined the influence of plain meaning (HoaraddSegal 2002) and original intent (Gates
and Phelps 1996; Howard and Segal 2002).



precedents that support their preferred alterng®egal and Spaeth 2002; Spaeth and
Segal 1999).

In their systematic empirical test of the legald®lp Spaeth and Segal (1999;
Segal and Spaeth 1996) argue that if precedentsexgenuine impact on decisions, then
a reasonable test of the legal model is to examirether justices who dissented in
landmark precedents subsequently adhere to precedamgeny cases where the
landmark precedent is operative. Examining suchssof the justices from 1789 through
1995, Spaeth and Segal find that dissenters imlarkicases adhered to precedent in
only about 12% of progeny voté3.he authors boldly conclude that “the justices are
rarely influenced bgtare decisisand are almost exclusively influenced by theiligpo
preferences (Spaeth and Segal 1999, 288).

Spaeth and Segal have been applauded for thertseffioa systematic test of the
legal model and for the evidence they do renddrpba must be careful not to throw the
baby out with the bathwater. First, the authors tteslegal model in “all-or-nothing”
terms, closely resemblingmaechanical jurisprudenceepiction of the legal model that,
as Caldeira (1994) suggests, no political scientild accept as a viable explanation of
how justices make decisions. Setting up the attinldnodel against a dated conception
of legal influence calls into question their argumseagainst the influence of precedent.
Related to this point, the authors’ evidence dag#sampletely foreclose the potential
influence of legal considerations. Many have cdlygmointed out that Spaeth and

Segal’s test of the model does not account foptitentialjoint influence of both policy

% Spaeth and Segal (1999) also present some more nuandedsiatout variation across justices in the
degree of “preferentialist” versus “precedentialist” behavior.
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preferences and legal considerations in a particmating situation(e.g., Songer 1994).
In a given case, a “hybrid model” may explain jos$’ choices, where policy preferences
influence choices, but legal considerations aldoleika degree of influence.

The idea of such hybrid models was advocated hgh#itit (1953, 1954), who
pioneered attitudinal analysis it notforeclose the influence of other factors in
decision making. His work on the Vinson Court aigtleat “the rules and traditions of
the Court supply institutional preferences with evhjjustices’] own preferences must
compete” (Pritchett 1953, 323). Thus, to explastiges’ decisions, one must specify the
influence of both policy preferences andtitutional preferencepertaining to judicial
role, precedent, and deference. Similar “integratedels,” which specify concurrent
effects of law and ideology, have been advocateldsaggested by others as well (e.g.,
George and Epstein 1992; Songer 1994; Baum 1997).

Related to hybrid models, “fact-pattern models”dn&een put forth as variants of
a legal model. Segal (1984, 1986) has presenteldiee that justices systematically
respond to case facts in search and seizure capesdictable ways. Similarly, George
and Epstein (1992) have argued that an amalgagyaf (in the form of case facts) and
extra-legal factors exhibit significant influencasthe Court’s death penalty cases. These
models, then, argue that legal factors, in the fofrmase stimuli, are able to account for a
significant share of the variation in justices’ &mn making, which would seemingly
challenge the central tenets of the attitudinal ehddowever, some contend that the
findings uncovered in fact-pattern analyses areistent withbothlegal and attitudinal

explanations (see Baum 1997, 75-76; Segal and I5gaée, 320-321).
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Richards and Kritzer's (200)risprudential regimes theoryvhich | incorporate
and discuss in more detail in Chapter 5, suggestsps the most promising avenue for
understanding the influence of legal consideratmmgustices’ choices. These authors
posit an innovative framework for studying the rofdaw through what they refer to as a
jurisprudential regimeor “a key precedent, or a set of related predsgdémat structures
the way in which the Supreme Court justices evallaly elements of cases in arriving at
decisions in a particular legal area” (Richards kntzer 2002, 308). Thus,
jurisprudential regimes highlight the relevant cisss that should guide justices when
deciding a case. Richards and Kritzer test thenlehm the free expression issue area
and find that th&raynedregime significantly altered the manner in whielse facts
influenced justices’ decisions, thus producing celinpg evidence for their perspective

(see also Kritzer and Richards 2003, 2005).

Strategic Perspectives

Strategic perspectives of Supreme Court decisiddimgauggest that certain
factors in the Court’s environment exist that abstjustices from being able to be
completely attitudinal in their decision makingkeithe attitudinal model, strategic
perspectives assume that justices are motivatetydmy} policy goals, that is, they seek
to implement their personal policy preferences lagal policy. But instead of simply
choosing the legal alternative most proximate te'®preference (as predicted by the
attitudinal model), justices take into account hathver actors or institutions might
respond to potential outcomes. Regarding who thes®s are, two sets of strategic
considerations are put forth by this school of tifdu(1)intra-institutional
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considerations, referring to justices’ accountiogtifow their fellow justices might react
to a decision, and (2)iter-institutionalconsiderations, referring to justices’ accounting
for how the other branches (Congress and the Rm3idnd the public might react to its
decisions.

Murphy’s (1964) classiE&lements of Judicial Strategffered a compelling
strategic view of Supreme Court behavior centeonghe collegial factors and
constraints involved in coalition building and thgnion-writing process. He also
explored the impact of extra-institutional factangh respect to securing compliance and
preventing congressional and presidential hostiltyrphy contends that justices’
decisions at various stages in the decision-matingess—including bargaining and
attempts at persuasion—are based on their polialsgbut at times, justices will depart
from acting solely on their own personal policyfprences in order to secure an optimal
outcome that can survive the test of time. Morenéevork by Epstein and Knight
(1998) and Maltzman, Spriggs, and Wahlbeck (20@8)idoth theoretically and
empirically expanded upon many of Murphy’s claifBese works suggest that at
various stages of Supreme Court decision makirsicgs recognize that they must
account for the projected actions of their collesgin order to secure outcomes that are
simultaneously optimal and feasible within a giwemtext. This leads justices to pursue
actively certain bargaining and accommodation egiat (e.g., Maltzman and Wahlbeck
1996; Wahlbeck et al. 1998).

Separation-of-powers (SOP) models—ithier-institutionalvariety from strategic
perspectives—assume that justices are primarilyvaiteid by their policy goals, and as
such, they place a high premium on having theirsitets survive in the political system.
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Since the justices seek to prevent their decidimm being overridden by Congress and
the President, they must account for the prefeeatéhe other branches and produce a
decision that fails to trigger an override attengutholars such as Ferejohn and Shipan
(1990), Eskridge (1991a, 1991b), Ferejohn and Wasnh(L992), Spiller and Gely (1992),
and Rogers (2001) have produced formal-theoretié 810dels of inter-institutional
constraints and have argued that the Court wilieurcertain conditions, behave
strategically—that is, depart from deciding a daased solely on policy preferences—so
as to prevent having its decisions overturned.

Again, a key assumption in these models is thaCinart wants to avoid at all
costs having its decisions reversed by other aditinissthis motivation that induces
justices to behave strategically under certain tmms$. While numerous formal SOP
models exist, there is little empirical evidencetfee core contentions (but see Eskridge
1991a, 1991b; Spiller and Gely 1992; Bergara 2@02), and Segal (1997) and Segal
and Spaeth (2002) have provided systematic emp@&iddence refuting many of the
empirical implications of SOP models. Moreover aaalytical disconnect exists between
SOP models of Supreme Court decision making andttitedinal model, namely, the
former treats th€ourt as the unit of analysis, while the latter trgasdices’choicesas
units of analysis. Somewhat surprisingly, this distect has rarely, if ever, been

confronted, and scholars in both camps continaalkopast each oth&rChapter 4,

* For instance, Segal (1997) refutes SOP model predictiadhsnadividual-level evidence, showing that
only under rare circumstances do a fasticesshow any evidence of being constrained. Bergara et al.
(2002) challenge Segal’s evidence witburt-levelevidence concluding that, to the contrary, @ourtis
constrained to a certain extent. For an interesting perspeatiuelicial independence and levels of
analysis, see Ferejohn (1999).
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which incorporates strategic arguments, will beedblrender some empirical leverage on

this disconnect.

Summary

What do we know about Supreme Court decision mé&kkigst and foremost, one
of the central findings in judicial politics is thastices’ votes are strongly influenced by
their personal policy preferences. Importantlys tine of scholarship essentially argues
that policy preferences guide decisions with edp@le across cases and contexts. This
view most certainly dominates the study of Suprérart decision making, despite the
fact that its founding father, C. Herman Pritchatgued that legal and institutional
factors are important influences, too, and thabkok should be more cautious about
concluding attitudinal dominance. Pritchett states:

Political scientists who have done so much to pet‘political” in “political

jurisprudence” need to emphasize that it is suifisprudence.” It is judging in a

political context, but it is still judging; and jgahg is something different from

legislating or administering. Judges make choibasthey are not the “free”
choices of congressmefiny accurate analysis of judicial behavior mustdas

a major purpose a full clarification of the uniqglmniting conditions under which

judicial policy making proceed§Pritchett 1969, 42; emphasis added)

Second, while Spaeth and Segal (1999) have braadigar forceful evidence
against the influence of precedent, other legappestives demonstrate that case facts
serve as significant stimuli to which justices @ in their voting behavior. Most
promising, perhaps, from the legal perspectivaésRichards-Kritzer (2002) perspective,
arguing that particular issue-specific jurisprudamegimes structure the manner in
which justices decide subsequent cases in that m®a. Third, within the strategic

perspective, some have made the case that baghinstitutional (collegial influence in
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stages before the final vote on the merits) argrimstitutional factors (influence of the
other branches of government) serve to constraticgs from acting solely on their
policy preferences. While the evidence for the ferset of arguments is compelling, the
evidence for the latter is thin and has been rdfbtescholars in the attitudinal camp.
Most importantly, the challenges to the attitudimaldel cannot refute that justices’

policy preferences are central to explaining th@ads justices make.

HETEROGENEITY, CONTEXT, AND DECISION MAKING

A question central to the theoretical and empirttidates discussed above is:
What is the nature of the relationship betweerigast policy preferences and their
choices? In the interest of parsimony and genexailizy, most judicial behavioralists
have sought answers to this question by estimatigigbal, uniform impact of policy
preferences across a wide variety of situationgyomt an accompanying interest in
conditions that may strengthen or weaken the impbpteferences. Indeed, some
scholars have suggested exploring these conditiison 1983, 1991; Baum 1994,
1997), but most scholarship shares a common asgrmpamely thathe relationship
between policy preferences and justices’ choic#isasame across all types of cases and
contexts as well as across justic@s a result, scholars have gained only a patiake
of whenpolicy preferences exhibit a greater or lessefichpn justices’ decisions. As
alluded to in the introductory paragraphs of thiamter, the goal of the dissertation is to
explain, ascertain, and test the extent to whiehetlis systematic variation, or
heterogeneityin the impact of policy preferences on justicasdices. Across contexts
(cases and terms), justices are provided with agrgituations when deciding cases.
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Depicted in Figure 1.1, the task of the dissertaisoto provide a theoretical rationale for
and an empirical test of whether and how this sibnal variationmoderates—or shapes
the magnitude of—the impact of policy preferencegustices’ choice3| refer to this

general enterprise #ise heterogeneity perspective

Justices’ Policy N Justices’ Choices
Preferences T
Situational
Factors

Figure 1.1: The Heterogeneity Perspective—How Hdunal Factors Moderate the

Impact of Policy Preferences on Justices’ Choices

On the whole, it is safe to say that scholars lyate¢o undertake a broad
examination of heterogeneity in Supreme Court datisaking. However, a couple of
exceptions are noteworthy, particularly strategicspectives and the focus on constraint,
which occurs when justices are obstructed from gimggfully in preference-based
behavior (Epstein and Knight 1998; Martin 1998)skEithe heterogeneity perspective
described above resembles the idea of “constrdtat.’'instance, regarding the influence

of precedent, Knight and Epstein (1996, 1020) atbaeprecedent acts as a “constraint

® | stated that scholarship tends to assume a uniform redatipbetween preferences and behavior across
(1) cases and contexdasd (2) justices. This implies that there are two brandsetérogeneity that could be
examinedsituational heterogeneitywhich is discussed in the text and depicted in Figuteand (2)
individual heterogeneitywhich would examine how the magnitude of preference-Hasealvior varies
across justices. My dissertation examines the former branetefogeneity.
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on Justices from acting on their personal [poliggferences.” Related to the
heterogeneity perspective, this perspective sugglest certain factors—in this case,
precedent—+educethe magnitude of the preference-behavior relatignsh

Martin (1998) presents a systematic analysis of tit@ASOP structure constrains
justices from acting on their personal policy prefees. From a constraint perspective,
Martin’s evidence indicates that variation in pdesitial preferences (to the extent that
they diverge from justices’ preferences) constraistices from acting on their policy
preferences in constitutional cases. Also relatdieterogeneity, Gibson (1991)
discusses constraint in terms of activism andaegtand in particular, in terms of role
orientations (see also Gibson 1978). Gibson (1263) posits that activists can be
thought of as “those who tend to rely more on tbhein values in making decisions,
and...restraintists [are] those who rely less orrtben values.® Spaeth and Segal
(1999) highlight heterogeneity across justicehmextent to which they are
“preferentialists” versus “precedentialists” in adénce to past landmark precedents.

While these perspectives, particularly the stratpgrspective’s focus on
constraint, bear some resemblance to the heteribg@eespective, an important
difference between the two exists and will beconmeenapparent in the next chapter.
Strategic perspectives have highlighted only atéohset of conditions—elements of the
political environment (Eskridge 1991; Spiller andl{51992; Martin 1998) and collegial
interaction (Epstein and Knight 1998; Maltzmanle2800)—that may constrain justices
from acting on the basis of their policy preferenceherefore, the heterogeneity

perspective | have discussed (and will presentarendetail in Chapter 2) is a more

® What Gibson refers to as “values” is basically synonymous‘itlicy preferences” or “attitudes.”
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generalized approach than the strategic perspesiivee it is interested in an expanded
set of factors that explain thell range of variation in the preference-behavior
relationship That is, not only do | analyze the factors thahhreduce the magnitude of
the relationship (as constraint perspectives da)the factors that might increase it as
well. Therefore, the heterogeneity perspectivédousing on variation in the preference-
behavior relationship departs from rational cha@oented frameworks employed by past
work (Martin 1998; Epstein and Knight 1998).

How can one begin to think theoretically about ttuational factors might
explain variation in the preference-behavior relaghip for Supreme Court justices?
Contemporary social psychological perspectivestttudes and decision making
motivate my theoretical framework, presented inf@éa2, of heterogeneity in Supreme
Court decision making. Such perspectives placenaaldocus on the psychological
processethat mediate the relationship between attitudesoamévior as well as the
conditions under which attitude-behavior relatians more or less likely to emerge
(Eagly and Chaiken 1993, Chapter 4; Fazio and Q28@3). In specifying the attitude-
behavior relation as grocessof judgment that can be explained, the focus besonot
simply whetherattitudes guide behavior, barhenattitudes guide behavior to greater or
lesser degrees. As such, | specify the prefereabeahor relationship in Supreme Court

decision making as a process to be explained ttiealtg and tested empirically.

Plan of the Dissertation
The plan of the dissertation is to formulate atleexplaining the conditions that

enhance or attenuate the relationship betweert@sstpolicy preferences and their
18



choices, and to test empirically the hypothesesifig from the theoretical framework.

In terms of the scope of the study, a couple otatsrare in order. First, the stage of
decision making on which | focus is justice€cisions on the merijtghat is, justices’
choices on cases in which they have granted cartjdreard oral arguments, and issued a
full opinion. Voting data are culled from Spaetf2€05)United States Supreme Court
Judicial Database, 1953-2007he dissertation does not attempt to explainGbert’s
certiorari stage, or agenda-setting stage, althtlugimsights of the dissertation’s
theoretical framework could be applied to that stafjdecision making.

Second, while the Court hears cases on multipleeisseas—including civil
liberties, economics, judicial power, federalisntgerstate relations, and federal
taxation—the dissertation exclusively examines sagéhin the civil liberties issue area,
which has constituted over half of the Court’s plgnagenda from the 1950s onward.
Issue areas within civil liberties include crimimbcedure, civil rights, First
Amendment, due process, privacy, and attorneydikMihe field of judicial behavior,
analyzing civil liberties cases has become a mogesandi of empirical inquiry. The
primary reason for this practice is because thasesconstitute the Court’s “volitional
agenda,” or the Courtligh interesttases related to its policy goals (Pacelle 1992519
Over time, the Court has shown greater interetifngeneral issue area. Since the Court
takes these cases very seriously, it is arguedhisais the issue area where justices’
policy preferences have the greatest capacityhb#xan impact, in contrast to the
Court’s economics agenda, which Pacelle (1991, 188l the “exigent agenda” due to
the lower interest justices attach to this setasles. Moreover, in the areas of economics,
the ideological cleavages are not as clearly ddfagethey are in civil liberties. In civil
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liberties law, liberal legal policy favors individlliberties and rights in the face of
government restrictions on those rights and libsrtwhile conservative legal policy
favors allowing certain government restrictionsconl liberties and rights. These
differences are not as clear in economics as treinaivil liberties.

Chapter 2 develops a theory, using a psychologicalented framework,
specifying the mechanismsattitude strengtfandaccountability—that explain variation
in preference-based behavior. The theory defimegedor situational factors associated
with the Court’s immediate environment. It also@fies a role for both legal and
strategic considerations, thus engaging the prah¢igeories of judicial decision making.
| hypothesize that case-level and contextual facissociated with each mechanism
systematically influence the impact of policy prefeces on justices’ choices. The theory
offers a systematic perspective, and implies téstajpotheses, for how situational
factorsinteractwith policy preferences to produce outcomes.

In Chapters 3, 4, and 5, | specify empirical téstd are designed to test a set of
the hypotheses. Figure 1.2 depicts the set of hgsets each empirical chapter tests. A
multilevel (hierarchical) modeling framework is \wglalified to test the hypotheses.
Hierarchical data structures contain more thanlewe of analysis, where units from a
lower level of analysis aneestedwithin units from a higher level of analysis. lach
chapter, | specify random coefficient models that/jmle an opportunity to test explicitly
how higher-level situational factors—the factorattare hypothesized to moderate the
impact of preferences—explain variation in lowerderelationships, in this case, the

relationship between policy preferences and justickoices. Importantly, the multilevel

20



Justices’ Policy

N Justices’ Choices
Preferences

T

Case-Level Factors
within the Court’s
Immediate Environment

Chapter 3

Justices’ Policy

N Justices’ Choices
Preferences

T

Strategic Considerations
(Public Mood and Preference
of the Other Branches)

U7

Chapter 4

Justices’ Policy

N Justices’ Choices
Preferences

T

Legal
Considerations

Chapter 5

Figure 1.2: Overview of Chapters Containing Empirianalyses

modeling framework maps the theoretical specifizatinto a statistical specification
with a high degree of congruence.
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In Chapter 3, | test how six case-level factorsimithe Court’'s immediate
environment explain variation in preference-baselblvior. Three factors (salience,
complexity, and issue familiarity) are associateth\the attitude strength mechanism
and three (interest group environment, U.S. padiodn, and statutory versus
constitutional cases) are associated with the atabuity mechanism. The analysis
treats justices’ civil liberties votes as a twodkkierarchy—justices’ choicesested
within cases—to test whether these hypothesized case-levafaeixplain variation in
the impact of policy preferences on choices. Sepam@dels are estimated for portions
of the Warren (1962-1968 terms), Burger (1975-1@88s), and Rehnquist Courts
(1994-2004 terms).

Chapter 4 examines whether two contextual-levebfacassociated with strategic
perspectives—public opinion and the preferencel@President and Congress—explain
variation in preference-based behavior over tinfe &@mpirical analysis employs a three-
level hierarchical structurejastices’ choicesested withircasesnested withiryears—
and contributes to the literature on strategiafices and separation-of-powers
perspectives. In addition to the potential dirdtdas of strategic considerations, the
analysis examines a mechanism whereby strateg&dsmations potentially shape the
magnitude of preference-based behavior.

Chapter 5 adopts Richards and Kritzer's (2002spridential regimes concept
and tests how legal considerations shape prefeffgamed behavior in the free expression
issue area (1953-1997 terms). The analysis usegerkevel hierarchical structure—
justices’ choicesiested withircasesested withiryears—to test whether jurisprudential
considerations regulate the room policy preferehea® to operate and whether they do
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so in significantly different ways before and afiee regime. Importantly, in addition to
examining the direct effects legal consideratioxtsldt on outcomes (in accord with
previous studies), Chapter 5 also examines a diffenechanism of influence for legal
considerations than what has been examined inasie ghat is, the capacity for legal
factors to explain variation in preference-basdubber.

In Chapter 6, | summarize the substantive conchssad the dissertation and
discuss the implications the dissertation’s candifigs have for our understanding of
Supreme Court decision making. | also discuss Ihandissertation’s theoretical
framework of heterogeneity in judicial decision nmakis capable of providing a
springboard to other avenues of research, bothmaihd beyond the judicial politics

literature.
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CHAPTER 2

HETEROGENEITY IN SUPREME COURT DECISION MAKING: THERETICAL

FRAMEWORK AND HYPOTHESES

This chapter puts forth a theory of heterogeneitgupreme Court decision
making and presents testable hypotheses that evplib to empirical scrutiny in Chapters
3, 4, and 5. The theory, which attempts to exglaénconditions that strengthen or
weaken the impact of policy preferences, is modgdiy social psychological
perspectives on the attitude-behavior relationsdmyo, therefore, | briefly review the
primary insights from these perspectives beforadhing directly into the theory. As a
conceptual clarification, the dissertation tregdslicy preferences” and “attitudes”
toward legal policy as synonymous. Thus, the plergseeference-behavior relationship”

and “attitude-behavior relationship” are treatednésrchangeable.

THE ATTITUDE-BEHAVIOR RELATIONSHIP

For years, social psychologists assumed that @éstu-defined as tendencies to
evaluate an object or entity with a degree of famadisfavor—had a potent and uniform
impact on behavior (Eagly and Chaiken 1993; Faaw@lson 2003). In response to

critics of this assumption who suggested that natifude-behavior correlations were
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minimal (e.g., Wicker 1969), scholars shifted tbeus of inquiry fromwhetherattitudes
guide behavior tavhenattitudes guide behavior (e.g., Zanna and Faz82)19
Importantly, social psychologists have specifiegl pisychological processes by which
attitudes guide behavior and the individual andagibnal characteristics that moderate
the attitude-behavior relationship. Two such chiaréstics stand out.

Attitude strengthan individual-level characteristic, is one ofdeenoderators;
the stronger the attitude, the more likely it wntipact behavior (Petty and Krosnick
1995; Miller and Peterson 2004). There are multipéets of attitude strength (see Miller
and Peterson 2004), and | highlight two especrallgvant to the dissertation. Fazio (e.g.,
Fazio et al. 1982; Fazio and Williams 1986; FafA84d) has long argued thaititude
accessibility—defined as the association in memory betweentands object and its
evaluation—moderates the attitude-behavior relatign Attitude accessibility ranges
from “non-attitudes” (Converse 1970), where no eatle orientation comes to one’s
mind upon exposure to an object, to automatic atitm (e.g., Fazio 1995), where an
evaluative orientation immediately comes to mindrupxposure to an attitude object.
The key finding from Fazio’s research program &t the more accessible the attitude,
the more likely it will influence behavior.

Some social psychologists have also emphasizeattitatie importancea
second variety of attitude strength, moderatesntipact of attitudes on behavior, for
example, in the degree of issue voting in the etate (Krosnick 1988, 1990). According
to these studies, individuals differ over the intpoce they attach to certain policies; the
more important the issue is to them, the more plytémeir issue positions will affect
their vote choices. While accessibility represehésdegree to which a consideration is
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able to be culled from memory, importance relatethé level of personal salience
people attach to certain issues.

In media effects research, attitude strength cahdngght of as a contextual-level,
as opposed to an individual-level, characterigozording to some (e.g., lyengar and
Kinder 1987), the media have an agenda-settingitmsuch that when they cover an
issue, the public as a whole believes that thigeiss more important to the nation
compared to when the media does not cover an igsties conception, the mass public
is the object of a universally distributed signalthis case, media coverage of an issue. |
will have more to say about contextual versus iiadial-level variation below, since it
relates to my conception of attitude strength ipr®me Court decision making.

The second key factor of interest in determinirgyritature and magnitude of the
attitude-behavior relation mmotivation In social psychology, motivation is often treated
as situational; under different conditions, pedpee different motivations to behave in
various ways (e.g., Fiske and Taylor 1991; Kund@01%azio and Towles-Schwen
1999). Of course, many judicial specialists adbptassumption that Supreme Court
justices are motivated solely by policy goals, thaty seek to impose their personal
policy preferences on legal outcomes. Baum'’s (19987) multiple goals framework for
judges, which adopts social psychological insigisttargely a response to the one-goal
assumption long dominant in Supreme Court decigiaking research. While justices
may be motivated by policy goals under various @k, under other conditions,
justices may be motivated by accuracy goals, fetaimce, seeking to achieve both good
law and good policy (Baum 1997). Furthermore, petimay be motivated in part to
please various legal and public audiences (Baund,19B-55). According to Baum and
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others, the key is to ascertain the conditions undhéch a particular motivation, or a
combination thereof, becomes operative.

Social psychologists who have posited the mulfptEcesses by which attitudes
guide behavior—ranging from deliberative, reasomextesses (Fishbein and Ajzen
1975) to more spontaneous processes where attiéwmeesrongly predictive of behavior
(Fazio 1990; Fazio and Towles-Schwen 1999)—havalilgigted motivational factors
that initiate people into one process over andiher., Fazio and Towles-Schwen 1999).
Inquiries into the processes by which attitudegrataential in a decision-making
context parallel other social psychological persipes, including schematic perspectives
(Fiske and Taylor 1991) and motivated reasoningh@&u1990), that describe top-down
versus bottom-up reasoning processes. In a top-goagess, the generic predispositions
people bring to a judgment context dictate how fhmcess new information in front of
them. Top-down processing can be biased processhaye the importance of the data
and evidence are downplayed and the importancaeais @redispositions are elevated.
Bottom-up processing, on the other hand, entaiisfabscrutiny of the facts and
evidence at hand in a decision context; in thia-dkitven reasoning process, a person
attempts to suppress the influence of his or hedippositions or biases and instead be
guided objectively by the facts and evidence. lorstone’s motivations in a given
decision context determine which type of reasopirggess a person engages in.

Accountability—defined as an “implicit or explicit expectatioratrone may be
called on to justify one’s beliefs, feelings, amti@ns to others” (Lerner and Tetlock
1999, 255)—is a key situational factor affectingtivation. People who possess some
level of accountability know their decisions arengpto be assessed and reviewed by
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external audiences and entities and therefore rosygss a “fear of invalidity” (Fazio
and Towles-Schwen 1999), which means they may dfdyhmotivated to “get the
decision right” and be as accurate as possiblereftmie, accountability induces a
bottom-up reasoning process, where one suppresgadinal biases (to a degree) and is
influenced by more objective considerations (Fazid Towles-Schwen 1999). In short,
increasing accountability levels should reduceitfiaence of attitudes on behavior

(Fazio and Towles-Schwen 1999; Schuette and F&46)1

THEORETICAL FRAMEWORK

Embedded within these general perspectives, t fiusi two key mechanisms
influence the nature and magnitude of the preferdighavior relationship for Supreme
Court justicesattitude strengtfandaccountability The theoretical framework contends
that certain situational characteristics—factoet thary across both cases and years—
affect each mechanism to a certain degree anchgipsdetermine the impact of those
mechanisms on the preference-behavior relation3hiis. section proceeds in two parts.
First, | discuss what it means for the impact dfgyopreferences to vary across different
situations. In doing so, | present theoretical aces by which a situational characteristic
may enhance or attenuate the impact of policy peafes on justices’ choices. The
second part of this section presents theoretitiamales and testable hypotheses for how
particular situational factors associated with eaglthanism of influence affect the
preference-behavior relationship. The empiricalysiga chapters (3, 4, and 5) will revisit

the hypotheses and the rationales for each.
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Specifying thel mpact of Policy Preferences

What does it mean for a situational characteristiaffect the preference-behavior
relationship for justices? Below, | discuss howagtipularcase-levefactor, e.g., salience
or case complexity, might explain variation in fireference-behavior relationship.

In social psychological studies and judicial demsmaking studies alike, the
impact of preferences is posited and assessednpamative terms; that igariation in
preferenceacrossjusticesexplains the propensity of casting a liberal anssrvative
vote. Thus, if preferences are influential, themdaypical case, liberal justices will be
significantly more likely than conservative jussd® cast a liberal vote in a given case.
Put another way, as one’s preferences for libeaigervative) legal policy increase, the
propensity of casting a liberal (conservative) iatxeases as weltgeteris paribusSegal
and Spaeth’s (2002, Chapter 8) evidence from thecheand-seizure issue area shows
that, controlling for relevant case facts, as popiceferences become more liberal, the
probability of casting a liberal vote significanthcreases. It is important to highlight this
issue ofrelative comparisonsrhen parsing out the empirical implications of the
heterogeneity perspective.

To understand the full range of variation that exis the preference-behavior
relationship, Figure 2.1 represents two extremeates of the impact of policy
preferences. The X-axis represents justices’ palieferences ranging from conservative
to liberal. The Y-axis represents the justices’awdr in the form of the probability of
casting a liberal vote in a given case. First,abi@, steep line represents a situation
where policy preferences are completely determieaif behavior. For a given case,
controlling for various case stimuli, extreme canaéives are 100% likely to cast a
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Figure 2.1: Two Extreme Scenarios of the Impad®alfcy Preferences

conservative vote, and extreme liberals are 10R&byiito cast a liberal vote. There is
extreme ideological polarization in such a decisiontext, suggesting that the decision
turns strongly on justices’ policy preferencesti®d other extreme, represented by the
dashed, flat line, policy preferences provide nanseof differentiating the votes of the
justices, suggesting that preferences have no imjpathis instance, consensus in voting
propensities exists across justices, such thatdlilpestices are no more likely to cast a
liberal vote than conservative justices.

The dissertation seeks to explain the range o#tian in preference-based
behavior between these two extreme scenarios @€pitt-igure 2.1. The theoretical
framework posits that certain situational charasties in a given decision context can

eitherenhanceor attenuatethe impact of policy preferences on justices’ chei Related
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to Figure 2.1enhancemenneans that the line representing the preferenbevar
relationship becomes steeper (tending toward thé ffpact” scenario in Figure 2.1),
andattenuationmeans that the line becomes flatter (tending tdwvilae “No Impact”
scenario). “Attenuation” is akin to strategic thists’ conception of “constraint” (Epstein
and Knight 1998; Knight and Epstein 1996), whichaduded to previously, calls
attention to the similarities between the hetereggrand strategic perspectives.

Figures 2.2 and 2.3 represent scenarios by whidhioesituational characteristics
can either enhance or attenuate the impact ofyppheferences. Note that these are
highly stylized scenarios. For the sake of illustra assume that these scenarios refer to
case-level factorthat enhance or attenuate preference-based behiagare 2.2 depicts
theoretical enhancement scenarios. The solid &épeesents a sort of “baseline” effect of
preferences, and, in this example, it shows tha&txameme conservative’s probability of
casting a liberal vote is 0.25, a true moderatedh8l an extreme liberal 0.75. Given the
relative comparison interpretation discussed abitbvebaseline plot shows thagteris
paribus liberals are significantly more likely than conssives (and moderates) to cast a
liberal vote in a given case.

There are two scenarios by which a case-level clteratic enhances the impact
of policy preferences relative to the baseline. fitst, depicted in the long-dashed line,
is what | refer to as the “enhancement-polarizétadfect. In this scenario, a case-level

characteristic induces ideologically-polarized bebaamongst the justices, relative to

! As explained above, this framework for understandiegrtipact of preferences centers on the steepness
of the line representing the relationship between preferemzebehavior. Another way of thinking of
heterogeneity would center on a “goodness-of-fit criterismgre the goal would be to ascertain
differences, across contextual conditions, in how muc¢heifariancein voting behavior is explained by
policy preferences.
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baseline behavior. This is seen in comparing thepstess of each line’s slope; the
steeper the slope, the stronger the impact of pplieferences and the more polarized
justices are in their ideological voting. The preseof some case-level characteristic
(compared to the baseline) causes liberals to ee more likely to cast liberal votes and
conservatives to be more likely to cast consereatites. The second type of
enhancement is what | refer to as “asymmetric ecdraent,” depicted in Figure 2.2 as
the short-dashed line. In this scenario, a casg-tharacteristic enhances the impact of
preferences, but it does so asymmetrically. Idaoddly-based behavior is bolstered to a
greater extent among liberals compared to conseegtor vice versa. For instance,

Figure 2.2 depicts liberals as significantly mokelly to cast a liberal vote compared to
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Figure 2.2: Theoretical Enhancement Scenarios
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the baseline, while extreme conservatives baredy stom their default positions. In this
scenario, it is important to examine how moderatdsave. In this example,
conservative-leaning moderates appear to be alddati&ely to cast a liberal vote. The
case characteristic appears to pull everyone itiibeal direction, including the pivotal
moderates, leading to the increasing prospectdibéeal case outcome. An asymmetric
enhancement pattern suggests that a case-levet fa@xhibiting multiple paths of
influence: (1) As an enhancer of preference-baséavior, which is the focus of the
heterogeneity perspective, and (2) as an oveifélieince on the case outcome.

Figure 2.3 depicts theoretical attenuation scesafibe first is “attenuation-
consensus,” depicted as the long-dashed lineidrstienario, a case characteristic

ideologicallyunifiesthe justices around a more consensual posititatjve to the
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Figure 2.3: Theoretical Attenuation Scenarios
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baseline. The slope of the line is much less st@eaning that the impact of policy
preferences is reduced. Compared to the basebnsgcvatives are less likely to engage
in their typical conservative behavior, and libsrate less likely to engage in their typical
liberal behavior. The second scenario is “asymmeiitenuation,” depicted as the short-
dashed line in Figure 2.3. In this scenario, a caseacteristic induces one group of
justices—either liberals or conservatives—to devfabm their baseline preference-
based behavior. Without loss of generality, Figui@depicts liberals as being
significantly more willing to cast a conservativet®, relative to the baseline, and
conservatives just barely more likely to cast aseowative vote. Like its counterpart in
Figure 2.2, in this scenario, a case characteirrgtigces all justices, but especially
liberals, to tend toward a conservative vote. Agaiis important to see how the
moderates, as pivotal actors, behave in this sigerdote how moderates would be
pulled toward a conservative vote, meaning thahmared to baseline behavior, the
characteristic seems to increase the overall ikeld of a conservative case outcome.
This pattern again, like its enhancement countérpaggests that a case-level factor
exhibits multiple paths of influence—attenuatingference-based behavior and
influencing the case outcome.

Having provided a conceptual framework for underdilag how certain
situational characteristics can enhance or atterratference-based behavior, | now
move to a discussion that hypothesizes particitiaatsonal characteristics associated
with attitude strength and accountability that shdpe magnitude of preference-based

behavior.
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Attitude Strength

The first mechanism posited to affect the prefezemehavior relationship is
attitude strengtf.In the context of Supreme Court decision makitiifuae strength is
defined as the degree to which justices’ preferetaward an issue are activated once
they are confronted with a case. | posit that paldr case stimuli prime policy
preferences to differing degrees. My conceptuabpadf attitude strength is slightly
different from social psychological perspectivesanms of the units over which strength
varies. In social psychological studies (e.g., #8895, Krosnick 1988), strength varies
acrossndividuals person A may possess very strong attitudes toaatitude object,
yet person B may not have not have strong feelngdl for the same object. In my
perspective, strength is treated as a contextatrféghat varies acrogmses Certain
case-level factors activate strength to varyingeles, and these factors are treated as
universally-dispersed signals to the justices, nlikehhow the media’s coverage of a
policy issue, as mentioned above, is dispersedaonass public in studies of media
effects (lyengar and Kinder 1987).

| posit that three case-level factors are assatiatth attitude strength. First,
justices are likely to exhibit stronger preferemased behavior on issues with which they
have high familiarity. In my perspective, previaigperience with an issue icase-level
characteristic, as opposed to a factor that vaigesss justices.egal issues can be
thought of as either established “blue chip” issihe$ have been decided on many times,

or relatively new issues that are just making thagly into the legal system. Search-and-

2| use the term “attitude strength” instead of “preferenangth” because it has a long history of inquiry
in social psychology (see Petty and Krosnick 1995) asdg®ses an increasingly important presence in
political science (see Miller and Peterson 2004). | view tleetérms as synonymous.
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seizure cases provide a good example. The Coutideasdeciding these types of cases
for years, and as a result, justices maintaindesgrtainty about their policy positions on
this issue. Thus, when justices are confronted aglearch-and-seizure case, strong
policy preferences are going to be primed, leatingeologically-polarized voting
behavior. However, for newer issues on which tharCloas rarely decided, policy
preferences toward the issue may not become aativatthe same degree, perhaps
leading to a more ideologically-consensual votitigagion.

To put it simply, my conceptualization of issue fhanity taps into the notion that
certain issues that come before the Court areraithetively new or relatively old issues.
This assumes further that issue familiarity is bjective case-level factor that all of the
justices perceive in the same manner. But this sééma very reasonable assumption
given the nature of justices’ career paths. Fongue, Justice Breyer in the 1994 term
(his first term) is more than likely going to pereeissue familiarity in a particular case
the same as the long-serving Justice Rehnquistibedhis safe to assume that before his
justiceship began, Justice Breyer kept up withelal issues swirling around the federal

courts. Moreover, like so many other justices, Breserved as a judge previou3ly.

% The validity of this assumption may be threatened bydssibility of acclimation effects (e.g., Hagle
1993), whereby a justice may overcome a learning curve inrgheduple of years of service with respect
to perceptions of issue familiarity. However, since éstamiliarity is assumed to be an objective case-level
factor and since most justices in the modern era have had gitbr experience as a judge or prior
experience in a law-related job, the assumption that alt@sst-new and old—uwiill hold similar

perceptions of issue familiarity seems very reasonable. Somkl@etxceptions to the norm of possessing
prior judicial experience include Justice Clark, who workethe Justice Department for President
Truman; Chief Justice Warren, who was Attorney General aneér@or of California; Justice Rehnquist,
who worked in the Justice Department for President Niaod;Justice Powell, who worked in private
practice and who was a past president of the American Bar Associat
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Thus, cases with higher issue familiarity shoulbke enhanced preference-
based behavior across justices, something akin tershancement-polarization” effect in
Figure 2.2. This line of reasoning implies thedaling hypothesis:

Hypothesis 1 Increases in issue familiarity will enhance thagmitude of the
preference-behavior relationship.

The second strength-related characteristiage complexityCases with multiple
legal provisions and multiple issues will make tne difficult for both (1) the activation
of a strong policy preference, since justices migite preferences in two different
directions on each of the separate issues presém icase, and (2) the determination of
where the alternatives of the case lie in policgcgprelative to the justice’s policy
preference.

Case complexity is related to what Epstein and IS2§86) have dubbed “value
conflict” in Supreme Court decision making. Valwnlict exists when a second issue
within a case exerts a countervailing force agaarjsstice’s preferred position on the
primary substantive legal issue. Epstein and S@§4l6) argue that a non-trivial number
of cases in the First Amendment issue area areviifevalue conflict. For instance, the
propensity of supporting a free speech claim (teral position) may increase for
conservative justices and decrease for liberaigestwhen such a free speech ruling
would favor the right of anti-abortion groups t@f@st outside of abortion clinics. In this
example, the countervailing forces are clear. Rélcat in general, liberal justices are
typically more supportive of free speech claims] eonservatives are typically more
lenient toward allowing governmental regulationgreé speech. Yet in this case, a

liberal ruling in support of free speech would soitaconservativeeause, i.e., the right
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of anti-abortion groups to protest outside of abartlinics. This countervailing issue
pulls conservative justices in the directiorsapportingthe free speech claim (a liberal
position) and liberals in the direction bt supportingree speech (the conservative
position). Epstein and Segal find that in some £agaéh these countervailing forces
during the Rehnquist Court, conservative justigast{cularly Thomas and Scalia) were
actuallymore likelyto support First Amendment claims (the liberalipos) than liberal
justices (Stevens, Ginsburg, Souter, and Breyer).

My conceptualization of case complexity is akirEjastein and Segal’s notion of
value conflict, except that it is a bit more difudVhile Epstein and Segal set out to
pinpoint the cases where this value conflict existg conceptualization of complexity
contends that theotentialfor this type of conflict is going to be greatsrthe number of
issues and/or legal provisions in a case incredsethis capacity increases, | contend,
the preference-behavior relationship will decreagesit the following hypothesis:

Hypothesis 2 Increases in case complexity will attenuate ttedgsence-behavior
relationship.

The third strength-related characteristic is cadence which implies that the
case is of high importance to the justices. laie $0 assume that justices recognize the
importance of a case as they become familiar wstsubstance (e.g., Epstein and Segal
2000), and it is in these salient cases that jestiall attempt to optimize the chances of
implementing their policy preferences into legdi@o | posit that salient cases will
prime strong policy preferences across justices tlns, increases in salience will

enhance the preference-behavior relationship.
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The above conceptualization of salience is cdltedtemporaneous salience”
(Epstein and Segal 2000) because it representstidnaistices themselves perceive to
be particularly important casasthe time they are being considerdtbreover,
contemporaneous salience is mostly exogenous umeyaheaning that the processes by
which justices come to perceive a case as salieriaegely unknown. If these
considerations are mostly internal and unaffectedtber actors’ perceptions of salience,
then the exogeneity quality of salience is not fEoiatic. But what if justices’
perceptions of salience are influenced by whatradbeors think is important? Beyond
the justices, we know that some Supreme Court Gagesspecially salient to external
audiences, including political activists, policydanterest groups, the media, and the
public. If justices’ perceptions of salience fagigen case are influenced by what these
other actors believe is salient, then, beyond baifagrtor associated with attitude
strength, salience may also be associatedaatiountability For instance, in cases that
conservative policy groups believe to be importpathaps Justice Scalia, who
frequently gives public speeches to these polioygs, feels accountable to these groups
in some way. In cases perceived to be highly ingmrto the mass public writ large,
perhaps Justice O’Connor, as the “swing justicetr@nRehnquist Court, was
particularly constrained from voting on the baditer policy preferences.

Thus, it is possible that salience may act vigsaan attitude strength and/or
accountability mechanism. Moreover, as the examplése previous paragraph hint at,
the two mechanisms may operate differently on diffié sets of justices, for example,

strong ideologues versus moderates. These areyneosglirical questions, and the
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analysis in Chapter 3 will illuminate the above@gation. For now, | simply state the
following hypothesis:

Hypothesis 3 Increases in case salience will enhance the rmatgof the
preference-behavior relationship.

Accountability

Accountability, defined as a justice’s perceivegblicit or explicit obligation to
justify and/or defend the merits of a legal decisio an external audience, is a key factor
determining motivation. My theoretical frameworklsattention to the notion that in
some cases, justices may feel accountable to @ydartaudience or entity, which will
affect their motivations and thus, the nature efgrence-based behavior in a case (Baum
1997, 47-55). Accountability can be triggered, hiamd, any time an external entity is
either directly involved in a case or potentialtypacted by the Court’s decision. In some
instances, justices may feel accountable to Corgtles executive branch, the legal
community, the interest group environment, or thblig. Accountability is a sort of
constraint induced by the Supreme Court’s roldeleégal and political system.
Importantly, | contend that accountability is aiational factor that attenuates the impact
of policy preferences (Figure 2.3), leading to liele®logically-polarized behavior.
Moreover, accountability to a particular entity ntegy manifested via multiple routes,

which, as will be seen below, is the case for l&thgress and the executive brafich.

* Three different means for the executive branch are poSitéiditor General participation, statutory
versus constitutional interpretation, and the ideologicalpasition of the presidency. For Congress, two
means are posited: statutory versus constitutional interipretaid the ideological composition of
Congress.
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My adoption of the accountability mechanism maydggarded as somewhat
unexpected since most scholarship tends to ddim&upreme Court as the
governmental body that isast accountabléo any other actor or institution. Recall the
theoretical foundations of the attitudinal modaktjces are free from the reigns of
accountability by which other actors in governm@ng., the President, members of
Congress, agencies, cabinet secretaries) are highbtrained. Since justices are free
from these external constraints that would otheswnspose accountability on them, they
have unbridled discretion to do what they want—partheir policy goals and decide
cases almost exclusively on the basis of theicggireferences.

The constraints to which attitudinal theorists.(i%egal and Spaeth 2002) refer
might be dubbed “overt constraints,” such as tlspects of the Court being overruled
by other actors and/or the Court having its powerbed. Note that these are precisely
the constraints that inter-institutional stratethieorists (Eskridge 1991a; Spiller and Gely
1992; Epstein and Knight 1998; Epstein, Knight, daftin 2001; Martin 1998; Rogers
2001) contendlo constrain the justices from acting on the basiheir policy
preferences. Thus, while attitudinalists and stjiattheorists disagree over whether
constraints exist in the first place, both agreeetibeless that constraint is possible only
when an external actor (such as the Congress étrédsdent) is capable of launching
overt reprisals (e.g., overrides and court-curbagginst the Court in response to a
decision or group of decisions. While | posit thatet of such overt accountability-
related factors (such as statutory versus constitaitinterpretation, the preferences of
the other branches, and public opinion) might aamsthe justices, | also contend that
some more subtle and indirect accountability-reldséetors—namely, the interest group
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environment and Solicitor General participation—séxihat might constrain the justices.
Described in more detail below, the entities irs fhatter set share an important feature:
while these entities cannot directly launch repsisgainst the Court like Congress and
the President can, they possess important chasdiesuch that the justices may find it
in their interests to account for their positions.

The first accountability-related factor is timbormation environmenspecifically
the nature and balancearhicus curiagor “friend of the Court,” briefs in a case. lrdast
groups, who make up the bulk of amicus participatserve an important informational
function for the justices (e.g., Caldeira and Wtiy@88; Kearney and Merrill 2000;
Collins 2004), and therefore, accountability tostngroups may be triggered to varying
degrees depending on the case. | posit that jgstidebe sensitive to the degree of
consensusr polarizationthat exists in the interest group information eoniment. As
the information environment becomes more polarized-+as the number of briefs
supporting each side becomes increasingly balangestices will be more
unconstrainedo vote their policy preferences; accountabildythe interest group
environment as a whole would be low because thergraups supporting both sides
equally. But as the information environment becomereasingly consensual toward a
position, justices may feel increasingly accourgablthis existing consensus.

While interest groups do not explicitly wield stick order to influence the
Court, it is reasonable to assume that justices @bout their standing with these groups
for reasons concerning both self-presentation asiitutional integrity (Baum 1997). To
the extent that there is a consensual interesipgeauironment, justices would have a
difficult time justifying why they voted against&ua consensus. Moreover, in terms of
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implementation and the longevity of a particulacid®en, interest groups could use the
fact that there was consensus as a rallying crydbilize their members against a
decision that went against such a consensus. gues) the above arguments, | posit
Hypothesis 4.

Hypothesis 4 Increasing levels of ideological consensus initii@mation
environment will attenuate the magnitude of thégrence-behavior relationship.

The second accountability-related factor involvestices’ accountability to the
executive branch via the Office of the Soliciton&ml (OSG), which represents the
United States government when it is either a dipecty oramicus curiagn a case. The
OSG'’s success in the Supreme Court is well-docuedef®.g., Segal and Reedy 1988;
Segal 1990; Pacelle 2003; Ditslear 2003). | talexipus perspectives on the OSG’s
influence a step further by arguing that justicesntain a sense @afccountabilityto the
OSG, which is rooted in two sources.

The first source centers on the informational biemgistices receive from the
OSG and the credibility associated with the OSGe®¢alled the “tenth justice,” the
Solicitor General has earned a wealth of credybiliith the Court that comes from the
OSG'’s sensitivity to its role “between law and pios” (Pacelle 2003). That is, the OSG
possesses a complex goal structure inducing iakanloe its interest in serving the
President with its fidelity to the law and to theutt (Pacelle 2003, Chapter 1). The OSG
and the Supreme Court have built a trusting refatigo over time that is maintained
regardless of the party of the President who apedithe Solicitor General. As the

ultimate “repeat player,” the OSG possesses a lweélegal resources and a finicky
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case-screening strategy that makes it an extrevadélyable informational source as well
as an ally to the justices.

The second source of influence centers on a nomhefeience given to the
executive branch over other actors. While somelac$itip contends that justices defer
to a governmental body only when they agree wighstibstantive decision produced by
that body (Spaeth 1964; Spaeth and Teger 1982 atbrk suggests that executive
success in front of the Court is a result of defeeg(e.g., Segal 1984, 1990; Segal and
Reedy 1988; Salokar 1992; Pacelle 2003).

Both sources of influence—credibility due to infational benefits and
deference toward the executive branch—are relatéuhi credibility breeds deference
and vice versa. Moreover, | contend that both nmrep the heterogeneity perspective
quite well. In its purest form, deference can bmutht of as a norm thagstricts the
room preferencebave to operate. Thus, if deference is operativaedase, then two
effects should be seen: (1) the magnitude of teepence-behavior relationship will
decrease, and (2) the object of deference will lrageeater likelihood of winning before
the Court compared to when it does not particidatevious studies of executive success
and deference have focused primarily on the seeffedt without considering deference
toward the OSG as a norm that restricts, or constrareference-based behavior. Thus, |
posit Hypotheses 5a:

Hypothesis 5a OSG participation as a direct party will atterautite impact of

justices’ policy preferences, relative to when ¢hisrno OSG patrticipation in a
case.

®> McGuire (1998) concludes that OSG success is the resulpefisuexpertise of the OSG compared to
other litigants. Moreover, Deen, Ignagni, and Meer8003) suggest that the OSG'’s influenceamascus
curiae has declined over time. My analyses in Chapter 3 have impheaito Deen et al.’s findings.
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Furthermore, since the U.S.’s interest in civiklities cases (the focus of the empirical
tests in Chapter 3) is typically in the consenatirection, | expect an “asymmetric
attenuation” pattern to emerge. That is, compaveatiaseline of no U.S. participation,
conservatives will be only slightly more inclinemldast a conservative vote, while
moderates, and especially liberals, will be sigaifitty more likely to cast a conservative
vote. Given the effect on moderates, then, OSGaqyaation as direct party has the
capacity to exhibit two paths of influence—the urgfhce stated in Hypothesis 5a and the
ability to increase the overall propensity of a senvative case outcome, relative to when
there is no U.S. participation.

In its role as amicus curiae, as opposed to itsasldirect party, the OSG is free
to choose sides in a case and typically particgpatdurther the administration’s views
on legal matters. Given the credibility of the O8&legal matters, the expectation is as
follows:

Hypothesis 5b OSG participation as amicus curiae will attenaba&eimpact of
justices’ policy preferences, relative to when ¢hisrno OSG participation.

Since OSG participation as amicus could consist mixture of liberal and conservative
positions depending on the party of the administinaino strong expectation emerges
regarding whether the attenuation will reflect &gra of asymmetry (as is the
expectation for U.S. as direct party) or consefisus.

The third characteristic that may prime accounigtivels is whether or not the

case involvestatutory interpretationStrategic perspectives have generally assuméd tha

® Chapter 3 contains auxiliary tests for whether the spadiological position (i.e., liberal or
conservative) taken by the OSG moderates the impact of prefefegiagize to the baseline of no OSG
participation).
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the Court is more constrained in its statutory sieais, as opposed to constitutional
cases, because Congress and the President caseréweiCourt’s statutory rulings (e.qg.,
Eskridge 1991; Spiller and Gely 1992; Epstein anggKt 1998). In essence, these
scholars have argued that the Court possessesainaréear of reversal” from the other
branches for statutory cases. On the other hamik $@ave suggested that the Court is
more constrained in itonstitutionalcases (Epstein et al. 2001) because reprisalssigai
decisions with which the other branches disagreédocome in the form of attacks
against the Court as an institution (e.g., changwegCourt’s jurisdiction). According to
Epstein et al., the consequences for producingteomajoritarian constitutional
decisions are far more severe than the consequehpesducing countermajoritarian
statutory decisions.

As the above paragraph demonstrates, some thedratiatroversy exists over
whether constitutional or statutory decision makexgibits more signs of constraint. In
short, | opt for the latter, which seems to be sufgal by more literature than the former.
Pertaining to accountability, it is plausible tgext that since statutory interpretation
cases are the domain of both the Camd Congress, the justices may feel more
accountable to the Congress in these cases. Harsagd) Baum’s (1999) analysis of the
Court’s override invitations to Congress in statytioterpretation cases suggests that
indeed justices may be more willing to suppresslmgcally-polarized decision making
in statutory cases. Since casesinvolving statutory interpretation, most notably

constitutional cases, are primarily the domairhefjudicial branch, justices may feel less
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accountable for their constitutional decisions tf@rcases involving statutory
interpretation. This line of reasoning suggests the following Hiesis:

Hypothesis 6 The preference-behavior relationship will be werdior statutory
than for constitutional cases.

The next elements of accountability are ®wbernalstrategic considerations
public opinionand thedeological composition of th@her branchesBelow, | will
discuss only the general theoretical issues at hanaell as the general hypotheses to be
tested. Chapter 4, which is devoted to testingettgpotheses, will delve into these
issues in far more detail.

In specifying these two strategic factors underabeountability umbrella, the
dissertation integrates insights from strategispectives (Eskridge 1991a; Epstein and
Knight 1998; Mishler and Sheehan 1993; Flemming\atobd 1997; McGuire and
Stimson 2004) and specifies each element not anéy@otentially direct effect on
justices’ decisions, which past scholarship hasdbnt also as moderatorof the
impact of policy preferences (e.g., Martin 1998hyW¥night the justices yield to the
preferences of the public and the other branchds®\)istices are not electorally
accountable, some scholars connect accountalalityet mass public with the Court’s
lack of formal enforcement powers, which makegliant on the public and the other
branches of government to implement its rulingsn@eaand Johnson 1999; McGuire and
Stimson 2004). Some also argue that the Court ayaticy confrontations with the
other branches to preempt Court-curbing attempdsoaerrides of its decisions

(Eskridge 1991a, 1991b; Epstein et al. 2001).

"I will frequently refer to “statutory” versus “non-statey” cases. Most (about 80%) non-statutory cases
are constitutional cases, and the remainder of non-statutory(eases 20%) includes supervision of
lower courts and federal common law.
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Paralleling the posited effects of the interesugrenvironment, | argue that if
these strategic considerations are influentialpteehanism by which they will be
effective turns on justices’ sensitivity to the degofideological consensubat exists in
the political environment. Generally, | contendtths public mood or the ideological
configuration of the other branches becomes inarghsconsensual, the magnitude of
preference-based behavior will decrease. If justaa@e about both their personal
standing and the standing of the Supreme Coun assétution with these important
entities, then as policy consensus increases arntecplar direction (either liberal or
conservative), two effects should occur: (1) thgrde of preference-based behavior
should decrease, and (2) the propensity of cas®mats should tend toward the direction
of policy consensus in public mood or the othenbhes. Given that the Court possesses
neither the purse nor the sword, justices needaiatain good will with the other
branches and with the public at large. If thera iarge consensus in the political
environment, then the justices, holding all elseatgwvould seemingly want to suppress
what could be perceived to be highly ideologicdlbsed decisions. These two effects
suggest that, compared to when thengoigrizationin the political environment—in
which justices are monenconstrainedo decide cases based on their policy
preferences—an asymmetric attenuation effect shoeddr, whereby there is both
attenuation in the impact of preferences and anathv&hift in the case outcome in either
the liberal or conservative direction. | posit fbbowing two hypotheses.

Hypothesis 7 As ideological consensus in public opinion inses the impact of
justices’ preferences on behavior will decrease.
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Hypothesis 8 As partisan or ideological consensus increagbsrewithin or
between Congressd thePresident, the impact of justices’ preferences on
behavior will decrease.

For example, if public preferences increasinghdteward liberalism, justices
may feel more accountable to the public than iflipytreferences exhibit clear divisions,
i.e., they show polarization. If ideological conses exists either within or between
Congress and the President, justices may similadlymore accountable to these actors
than if there were polarization. Chapter 4, as meet, discusses these hypotheses in
more detail and provides empirical tests of them.

The fifth and final element of accountabilitylegal considerationsn particular
precedentBelow, | will discuss the general theoreticalissat hand as well as the
general hypothesis to be tested. However, Chaptehish is devoted to testing this
general hypothesis, will go into far more detaiterms of what specific hypotheses will
be tested.

With few exceptions, as alluded to in Chapter litipal scientists remain
dubious about the impact of legal consideratioastiqularly precedent, on justices’
decisions (Spaeth and Segal 1999; Segal and Spa@#). In addition to its potentially
direct effect on justices’ choices, | specify preet as anoderatorof the preference-
behavior relationship, a specification that Chagtdrscusses in greater depth. Justices
are socialized to be accountable to the body dfgr@sedents (Braman 2004), which in
turn means they are accountable to the legal aceerjudges, lawyers, and law
professors—who comment on and interpret those gests. While many argue that
equally strong precedents support both sides ofyrnases, Richards and Kritzer's
jurisprudential regimes theory (2002; Kritzer andHrds 2003, 2005) contends that as a
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result of certain jurisprudential regimes (thategjal structures defining the criteria that
should guide justices in deciding cases), casgsindghe extent to which the weight of
past precedent is determinative of an outcomenteral that this legal structuregulates
the room policy preferences have to oper&i@ cases in which the weight of precedent
is wealk, justices will have wide latitude to engagpreference-based behavior. But for
cases in which the weight of precedent is partitpktrong, justices have less latitude to
decide the case based on their policy preferefitess, the general hypothesis related to
legal considerations can be stated below:

Hypothesis 9 As the weight of past precedent becomes straaug@éimore

determinative of the outcome in a given case irsae area (as determined by a

jurisprudential regime), the preference-behavitatienship will decrease.

Chapter 5 combines therisprudential regimegsoncept (Richards and Kritzer
2002) with the heterogeneity approach | have cedithus far. | contend that a
jurisprudential regime sets up a legal framewodautating the room policy preferences
have to operate, such that in cases after the eggimsprudential factors will explain
variation in preference-based behavior in signifibadifferent ways than in cases before
the regime.

To preview the empirical analyses in Chapters 8 six case-level moderators
posited in Hypotheses 1-6 are amenable to beingzethtogether in a single model
because they are all case-level factors withinbert's immediate environment. Testing
Hypotheses 7, 8 and 9, which posit the effectdrategic and legal considerations,
requires different research designs from whatdgsired to test Hypotheses 1-6. These
hypotheses require their own research design ardftire, separate chapters. Moreover,
the strategic hypotheses (7 and 8) are distinat tlypotheses 1-6 and Hypothesis 9 in
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that the factors (public opinion and the prefersnafethe other branches) vary over

years while the factors associated with the other higpsés vary acrossises

CONCLUSION

Motivated by insights from social psychological ggctives on the attitude-
behavior relationship, this chapter has developirtary and produced testable
hypotheses specifying situational characteristtsoaiated withattitude strengttand
accountabilitythat explain variation in the relationship betw@eticy preferences and
justices’ choices. The chapter has also developmoheeptual criterion for assessing how
certain situational characteristics are capabknbfncing or attenuating the impact of
policy preferences on choices. Chapters 3-5 validtate the theoretical model and this
associated conceptual criterion into a statistoadlel via a multilevel modeling
framework.

Hypotheses 1-6 specify that certaase-level factorsithin the Court’s
immediate environment explain variation in prefeetased behavior on the Court.
Factors associated with attitude strength incladiersce, complexity, and issue
familiarity; factors associated with accountabilitglude the interest group information
environment, U.S. participation via the Office b&tSolicitor General, and statutory
interpretation. Chapter 3 tests these six casd-lgymtheses using data from portions of
the Warren, Burger, and Rehnquist Courts and sprgitwo-level hierarchical
statistical models.

Hypotheses 7 and 8 posit that two sets of stratamgisiderations—public opinion
and the preferences of the other branches of gmeasti—explain variation in
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preference-based behavior. By testing this mechaafanfluence, the dissertation
integrates important theoretical arguments puhfbxt strategic perspectives of Supreme
Court decision making. Chapter 4 tests the geengits posited by these hypotheses
using civil liberties data from the 1953-2003 terisese two situational characteristics,
falling under the accountability umbrella, diffeoin the previous factors in that they
vary overyearsas opposed to cases. This requires the spediiicatithree-level
hierarchical statistical models.

Hypothesis 9 posits that legal considerations—aastase-level factors—
moderate the impact of policy preferences on clsoiceportantly, the theoretical
framework incorporates legal considerations—a badomncept in judicial behavior
research—and therefore integrates insights froml legpdels of decision making.
Combining jurisprudential regimes theory with thetdrogeneity perspective, Chapter 5
tests the general tenet put forth in Hypothesisi@gudata from the free expression issue

area (1953-1997) and specifying three-level hidiaged statistical models.

52



CHAPTER 3

EMPIRICAL ANALYSIS OF HOW CASE-LEVEL FACTORS WITHINTHE
COURT’S IMMEDIATE ENVIRONMENT SHAPE PREFERENCE-BASE

BEHAVIOR

This chapter tests Hypotheses 1-6 using data fhen$paeth (2005) database
consisting of justices’ votes on all formally-desiticivil liberties cases from three
Supreme Court eras: the 1994-2004 terms of the dqre$inCourt, the 1975-1985 terms of
the Burger Court, and the 1962-1968 terms of ther&aCourt: | examine each of the
three Court eras separately. The choice to exathese three Court eras was made for
several reasons. First, testing the hypothesdsee different eras subjects the
hypotheses to more rigorous empirical scrutiny xgnening how each hypothesis holds
up across time. Thus, the chapter provides a neln-bme analysis of how and why, for
example, some factors may have shaped preferersegHb@havior in one era and not in
another. In analyzing the data, | will make suatssrCourt comparisons.

Second, for the research design discussed in netad delow, it would be

optimal to examine natural courts (or at least €pariods that experience minimal

! The Supreme Court’s terms begin on the first Monda@dtober and typically last until the following
June. The year associated with the term corresponds to théwaey which the first Monday in October
falls. For example, the 1994 term commenced in October 48@4oncluded in June 1995.
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membership change) separately, since natural cexipesrience no personnel change.
This reduces potential bias induced by memberdiange (Baum 1992) and other
changes over time. The Rehnquist Court from thel28%4 terms provides an ideal
testing situation, since this era provides datasipg eleven terms without a single
membership change. During this period, the Counsisted of Chief Justice Rehnquist
and Justices Stevens, O’Connor, Scalia, Kennedytegol homas, Ginsburg, and Breyer.

| also examine an eleven-term period during thegBuCourt during which only
one membership change occurred. From the 19754898, the Court consisted of
Chief Justice Burger and Justices Brennan, SteWaérite, Marshall, Blackmun,
Rehnquist, Powell, and Stevens. For the 1981-168bg, Justice O’Connor replaced
Justice Stewart.

The Warren Court era is more difficult to analgreen that there were frequent
membership changes and, unlike the Burger and Rittreras, there is a lack of long
time spans with little or no membership change. dptEmal time period to analyze is the
1962-1968 terms of the Warren Court, which proddeen terms of data during which
two membership changes occurred. This period canta considered a fairly cohesive
era since it coincides with what many refer totes“Second Warren Court,” which
produced the bulk of liberal legal change ofteritaited to the Warren Court. From the
1962-1964 terms, the Court’'s members were Chigfcdéug/arren and Justices Black,
Douglas, Clark, Harlan, Brennan, Stewart, Whitel @oldberg. For the 1965-1966
terms, Justice Fortas replaced Justice GoldbesticduMarshall replaced Justice Clark
for the 1967-1968 terms. The first replacementt@ofor Goldberg) does not appear to
pose any problems in terms of ruling out bias duemémbership change because Fortas
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and Goldberg had similar, liberal ideologies. Teeand replacement (Marshall for
Clark) poses some concern, given that Clark wasemade and Marshall was liberal.
However, including the 1967 and 1968 terms is bemidue to: (1) the extra time span
covered and the extra data gained, and (2) thetatthis period, as mentioned,
represents a cohesive Court era correspondingttSiacond Warren Court.”

Chapter 3 unfolds as follows. First, | discussrémsearch design used to test
Hypotheses 1-6. | employ a multilevel modeling feamork and specify random
coefficient models to test the hypotheses. Modet#ijgation is discussed in detalil,
followed by a discussion of data and measuremehen discuss the results from each of
the analyses. After drawing broad conclusions atimitesults across the three Court
periods, | conduct some auxiliary analyses to itigate further the effects of U.S.

participation on the preference-behavior relatigmsh

RESEARCH DESIGN: A MULTILEVEL MODELING FRAMEWORK

A multilevel (hierarchical) modeling framework (R#enbush and Bryk 2002;
Steenbergen and Jones 2002; Skrondal and RabetH&§K#l) is well-qualified to test
Hypotheses 1-6. Hierarchical data structures comtaire than one level of analysis,
where one level is nested within another leveh two-level hierarchical structure,
which will be used in this chapter, units from tbeest level of analysis (level-1 units)
are nested within units from a higher level of ga@ (level-2 units). In many
guantitative analyses of Supreme Court decisionmgakhechoices of the justicdsom
a given set of cases are the only recognized ahdsalysis (e.g., Segal and Spaeth
2002; Richards and Kritzer 2002). While judiciahstars undoubtedly recognize that
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additional levels are present, studies very rarelgrporate hierarchical structures into
empirical analyses (but see Martin 1998; Zorn 20@4artin and Quinn 2002). The use of
this methodology, then, is an advance in providingeans both to analyze the type of
data employed here, and most importantly, to ergiaterogeneity in Supreme Court
decision making. More specifically, the multilevebdeling framework allows one to
model explicitly how higher-level variables (cas®dl factors) explain variation in

lower-level effects (the impact of preferences baices).

Model Specification

This section discusses model specification fortweelevel hierarchical structure,
justices’choices nested within casdsistices’ choices are level-1 units and cases are
level-2 units? For all analyses, the dependent variable—a justicge in a case—is
dichotomous, where “1” is a liberal vote and “O’aigonservative vote. The goal of the
analyses is to test whether the six hypothesized-tmvel (level-2) variables exhibit a
significant impact on the relationship between @ofreferences and justices’ choices.
Random coefficient specifications (particularly Mbd@ discussed below) allow for
explicit tests of Hypotheses 1-6. A secondary syiitimportant, goal of the analyses is
to ascertain whether each case-level factor exhibdirect effect on the case outcome.

Thus, the framework allows me to assess empirieetigther and how each case-level

2 Two additional levels of analysis exist as well. Fits¢, year level will be incorporated in the three-level
analyses in Chapters 4 and 5. The second is the justiceHevéhis chapter, “cases” are the more
significant level-2 units for purposes of my theoreticafrfework. Moreover, the policy preferences
variable most likely accounts for the bulk of variation #eists between justices.
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factor exhibits multiple paths of influence, boththe preference-behavior relationship,
which is central to my heterogeneity framework, andhe case outcome.

| employ a hierarchical generalized linear moddlich specifies the sampling
model for the dependent variable, the link functiamnd the structural model. For binary
dependent variables, a Bernoulli sampling modaked, and | use a logit link. For the
logit link, first define Pr{;=1) =pj, which is the probability of a liberal vote foraibei
in casg. Then definey; as the log-odds af;: 77; = log[p; / (1 — @)]. This allows one to
specify the log-odds as a linear function of theslel independent variables.

For each analysis (i.e., Rehnquist, Burger, andrgviaainalyses), | specify two
structural models. Model 1 is a simpéndom coefficient modéithout level-2
covariates) designed to test simply whether theaohpf preferences varies significantly
across cases. Model 2 is the fully-specifiaddom coefficient modégsting whether the
hypothesized level-2 factors systematically explairiation in impact of policy

preferenced.Consider Model 1:

i = (i + BiPREFR; [Level-1 equation]
(1) Boj= Wo+ Uo [Level-2 equations]
B1 = Vio+ Uy

The first equation in Model 1 above is the levaglation’: Thei subscript indexes
level-1 units (choices), and theubscript indexes level-2 units (cas®REF; is a

justice’s policy preference associated with choicecasg. The level-2 equations, which

% In addition to Model 2, some auxiliary models related tmi® 2 will also be tested.
* Note that while | present separate sets of equations for@aa of the model, the parameters are

estimated simultaneously. This is seen more explicitly betbere | write the model in its single-equation
reduced form.
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are the second and third equations, are what étkplgake this aandom coefficient
specification namely, the random coefficient&{andS;) are each modeled as a
function of a stochastic error component.

Soj is a random intercept that varies across cgs€is. the “average” intercept,
andug; is the level-2 stochastic error term, or randoredfffor the intercept.
Importantly,uo; capturesinobserved heterogenegygross cases, that is, unmeasured
variability in case-level factors that may affdut outcomesp;. foj can be thought of as
each case possessing its own individual propensitging decided in a liberal direction.
As many judicial scholars find it important to canitfor case facts (e.g., Segal 1986;
Segal and Spaeth 2002), which amourtdliservecheterogeneity that might affect the
outcome, the random intercept specification seene tan alternative way to account for
case differences, albeit of an unobserved naturenwne does not have measured case
facts variables. This seems like a most valualbéegy for analyses (like those in this
chapter) examining all civil liberties cases podiegether, where it is not feasible to
include case facts variables as one would for ispeeific data (e.g., search-and-seizure
cases).

By represents thienpact of justices’ policy preferences on choiaed is
specified to vary across cases. Substantively sihesification is directly connected to
the dissertation’s theoretical framework, whichifsoghat thampact of policy
preferences varies across casksthe third equation of Model 4o is the “average”
impact of policy preferences, ang is the level-2 stochastic component, or random

effect, associated with the preferences coeffici®nbstantivelyy;; accounts for
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unobserved case-level heterogeneity that may expéaiation in the impact of policy
preferences.

The level-2 error components; anduy;, are assumed to have a bivariate normal
distribution. Thus, vat(;), vary), and cowg;, U)) can each be estimated. The estimates
of the two variance components have important sutise meanings. When vasg() > 0,
one concludes that significant unobserved heterigeaxists across cases in the overall
propensity for a case to be decided liberally. WAaanuy;) > O, one concludes that
significant variation exists in thepactof preferences across cases, which again is the
crux of the theoretical framework. Before attemgtio model the impact of policy
preferences as a function of case-level covariategh Model 2 does (as directed by the
theoretical framework presented in Chapter 2§ generally recommended that one first
determine whether there is significant variancexplain (Raudenbush and Bryk 2002;
Hox 2002). Thus, testing whether uag) > O is the goal of Model 1.

Model 2 below includes the level-2 covariates catee to the theoretical
perspective. The structural model can be written as

i = boy + BsPRER

(2) o= o+ JaSAL + J6.COMRB + 6l SSUEFAM + J6uINFO; +
6sUSAMICUS+ J6sUSPARTY+ J6;STAT + U

B5 = Vo + Y1SAL + 4,COMP, + 4sISSUEFAM + paNFO, +
UUSAMICUS+ piUSPARTY+ i, STAT + Uy,

The level-1 equation is the same as in the prespesification. But in this
model, &; andS; are specified to be a function of the case-lesghdates associated
with attitude strength and accountability. Impothang;, which represents the

preference-behavior relationship, is now modeled fasction of asystematic
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componenfvis-a-vis the case-level factors) anstachastic componentote how
modeling the preference-behavior relationship is way mirrors how one would model
any other social or behavioral process in, for eplama regression equation modeling
some dependent variable as a function of both syate and stochastic components.

Estimates of thgrcoefficients in theB; equation, which are also calletbss-
level interactioneffects, provide critical tests of whether theezbevel factors associated
with attitude strength and accountability explaamiation in the preference-behavior
relationship, as posited by Hypotheses J46represents the impact sélienceon the
preference-behavior relationship, and the remaipipgrameters represent analogous
effects for complexity, issue familiarity, infornian environment, U.S. as amicus, U.S.
as a direct party, and statutory versus non-statut@sesu,; represents the impact of
unobserved case-level heterogeneity on the preferbahavior relationship.
Significance tests and substantive interpretatadribe )y coefficients will be used to
gauge whether and how much the hypothesized caskféetors explain variation in the
impact of policy preferences.

To understand further the meaning of the modeltaipaters (particularly thg
parameters in thgy equation), Figure 3.1 contains the reduced-forpnesentation of
Model 2. The reduced-form equation is written bgstituting the level-2 equations into
the level-1 equation. Note that while the reducaairfequation in Figure 3.1 is a single-
equation rewriting of Model 2, | have partitionée tequation into its four primary
components. Explicit in Figure 3.1 are the cros®llénteraction terms; note that the
policy preferencesRRER;) variable from the level-1 equation is interacigth each of

the level-2 factors posited to explain variatiortha preference-behavior relationship.
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i =
Effects on case | o * J61SAL + J2COMB + sl SSUEFAM + JoaINFO; +

outcome WsUSAMICUS + JosUSPARTY+ 7 STAT +
Avg. effectof | *PREF +
preferences
Cross-level M1SAL*PRER; + 12COMB*PRER; + )1l SSUEFAM*PRER,;

+ WANFO*PREF, + y1sUSAMICUS* PREF; +
16USPARTY PREF, + i;STAT*PREF; +

interactions

Error components U + U3j* PREF;

Figure 3.1: Reduced-form Representation of Model 2

Because of these interactions, each ofptharameters in the first two sets of parameters
(effects on case outcoraadavg. effect of preferenceepresentonditional effectsFor
example, since salience and policy preferencemteracted y; represents the impact of
salience on the case outcome when the policy gnedess variable is equal to zero.
Moreover, Jio represents the impact of policy preferences wdieof the case-level
variables with which the policy preferences varailslinteracted are set to zero.

Since a secondary goal of the analysis is to betabhscertain the “typical”
effects of each of the case-level variables orcé#se outcome,rmean centethe level-1
(policy preferences) and level-2 (case-level) \@es. With the mean-centering approach
(a commonly-employed strategyp; represents théirect effect of salience on the case
outcome(i.e., the propensity of a liberal case outconmjesit is now the effect of
salience when the policy preferences variabletistsiés mean value, which is zero given
mean-centering. This interpretation can be madausswhen the policy preferences

variable is set at its mean value, this represbeteffect of the case factor on the
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theoreticaimedian or pivotal, member of the Court. The same in&gdron can be made
for the remaining case-level variables in the sdc®t of parameters in Figure 3.1.

Also, with mean-centering4o now represents a sort of “typical” impact of pglic
preferences since it is the effect whadhof the case-level variables are set at their mean,
or baseline, values (which are zero given meanecigf). Referring to both Model 2 and
Figure 3.1, while thgzparameters from th& equation represent the effects of the case-
level factors on the case outcome (given the abdeepretation)Lo; represents
unobserved heterogeneity in the propensity oferdibcase outcome across cases.
Moreover, the reduced-form representation showsttigacomposite error term is

heteroskedastic, since it is a function of the lldveovariate, policy preferences.

Data and Measurement

As mentioned, the data come from the Spaeth (288@#&ase consisting of
justices’ votes on all formally-decided civil liliers cases from the 1994-2004 terms of
the Rehnquist Court, the 1975-1985 terms of theg&u€Court, and the 1962-1968 terms
of the Warren CourtFor the Rehnquist Court analysis, the data con§if349 choices
(level-1 units) nested within 485 cases (level-Re)nFor the Burger Court analysis, the
data consist of 8,306 choices nested within 94Bxdsor the Warren Court analysis, the
data consist of 3,384 choices nested within 388as

The dependent variable is a justice’s vote in & cakere “1” is a liberal vote and

“0” is a conservative vote. | follow Spaeth’s (20@®ding convention for what

® | use the standard case selection criterion (see Epstein, Spagath, and Walker 2003) to filter out
formally-decided civil liberties cases from the Spaeth databasalAN- O (citation) or 4 (split vote);
DEC_TYPE=1, 6, or 7; and VALUE 6.
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constitutes liberal and conservative votes. Inl ¢iiverties cases, liberal votes favor
individuals claiming liberties or rights over gomerent’s restrictions of those liberties or
rights, while conservative votes favor the convekdeasuring justices’ policy
preferences, the key level-1 covariate of intetiest,complicated issue in judicial
politics. As an alternative to the widely-used Segaver (1989) scores, | use a measure
based on justices’ immediate past beha¥®pecifically, the measure captures a justice’s
average propensity to cast a liberal vote basatd@proportion of liberal votes s/he cast
in the previous termAppendix A presents a more detailed justificafimnusing this
measure over Segal-Cover scores. For interpretptigmoses, | rescaled the preferences
variable so that it is mean-centered and ranges foughly -1 to 1 (Appendix B contains
descriptive statistics)For all three analyses, using the lagged prefeemeasure
means that for level-1 units of observation assediavith justices serving their first
terms, the preferences variable is missing datatHeoRehnquist Court, since the 1994
term was Justice Breyer's first term, policy prefeses for Breyer are missing data in the
1994 term. This excludes 42 level-1 units fromdhalysis, meaning there are 4,307
usable level-1 units. For the Burger Court, theeel23 missing data for the preferences
variable, resulting in 8,183 usable level-1 unitsd for the Warren Court, there are 142
missing data, resulting in 3,242 usable level-1suni

Moving on to measures of the level-2 covariatescése saliencd adopt the

measure developed by Epstein and Segal (2000¢hatdimous indicator for whether or

® Martin and Quinn’s (2002) ideal point estimates preseother alternative to Segal-Cover scores. The
measure | use based on lagged behavior is highly correl@tetartin-Quinn scores.

" Specifically, | first recoded the original lagged propartiberal measure to a 0 to 1 scale. | then
multiplied this value by 2, and finally mean-centered thateza
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not the case appeared on New York Timefont page the day after it was decided.
Case complexithas been measured using factor scores retriegaddrfactor analysis of
the number of issues in the case, the number af ggvisions, and the number of
opinions written in the case (Maltzman and Wahlb&286)° | have found that this
measure does not possess satisfying measuremeetpes given the lopsided
distributions of both the number of legal provisand issues (see Table B.2 in
Appendix B for the 1994-2004 terms). Thereforept for a three-category ordinal
measure, where “0” represents a case containindegaé provision and one issue, “.5”
represents a case containing either more thanegaé provision or more than one issue,
and “1” represents a case containing more tharlega provision and more than one
issue.

Issue familiarityshould tap the degree to which a case involvdsduwe“chip”
issue in the legal system, or how often the Coastfreviously heard the issue. Using
Spaeth’s (2005) “issue” variable, for each casa given term, | calculated the number of
times the Court had previously decided cases iisdhnge issue area dating back to 1953.
For example, for each case in the 1994 term, thahla taps the number of times the
Court had heard cases in the same issue area 8gdahai1l953 through 1993 terms.

Given the skewness of the variable and sincerdasonable to expect diminishing

8 Even though the measure is temporally subsequent toaisisthoices, Epstein and Segal (2000) argue
that the measure tapsntemporaneousalience. The measure correlates highly with the number atiami
briefs filed in a case, another measure used to tap saliencer(idalet al. 2000).

° For purposes of my analysis, | dnepmber of opinionas an indicator of complexity.
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returns with increases in the number of times tberChas previously decided on the
issue, | use the natural logarithm of this varidBle

In measuringnformation environmenthe first accountability variable, the goal
is to tap polarization (ranging frooonsensu$o dissensusby capturing both the
intensityandideological divisionn the configuration of amicus curiae briefs. | ptla
measure akin to ambivalence measures used in ppyiheon research (Thompson et al.
1995; McGraw et al. 2003). The measure is:

Information environment polarization[(L+ C) /2] —|L—-C|
“L” is the number of amicus briefs supporting tieeral position, and “C” is the number
of amicus briefs supporting the conservative positt The first term in the equation—
the average between the number of liberal and coatsee briefs—captures thetensity
of the informational environment, and the secomahtethe absolute value of the

difference between liberal and conservative briefspturesdeological division

19 Note that the issue familiarity measure is not parallel athesthree Court eras analyzed here. For the
Rehnquist Court, the measure goes back about four decddlesforthe Warren Court, the measure only
goes back a decade. Overall, the goal is to measure issuiarfigmitithin the modern era of civil liberties
law, and 1953 provides a reasonable starting date famtidern era. Stemming from Chief Justice Stone's
“Footnote Four” inUnited States v. Carolene Produ¢1938), the “preferred position doctrine” initiated an
important change in civil liberties law. The doctrine intehdo elevate the importance of civil liberties
issues compared to economics issues. Justices who adhéredltztrine would eventually increase the
frequency of civil liberties cases on the Court’s agendathimiadherence did not reach a critical mass
until the mid-1950s (Pacelle 1991, 1995). Thus, usirkB 3 a start date for the issue familiarity measure
for all three Court eras is justifiable given that it cdnt#s a reasonable beginning to what can be thought
of as modern civil liberties law. For all Courts, eventf@ Rehnquist Court that begins in the 1994 term, |
want to capture the entire history of issue frequenciaesgiback to 1953.

M For all cases, | examined the U.S. Reports and counted fteenof amicus briefs in favor of both the
liberal and conservative sides of the issue. | did nottcamicus briefs regarded as neutral by the U.S.
Reports. For the 2003 and 2004 terms for which the ldrts were not yet available, | used Lexis-Nexis,
which indexes amicus briefs for each case. | also did neit @micus briefs regarded as neutral by Lexis-
Nexis. In reality, while regarded as neutral briefs since tlegot explicitly advocate for one of the parties
in the case, these briefs actually to tend to support oadrs@case. Given the relatively small number of
neutral briefs and given past practices, | found it impracticgb through each neutral brief to ascertain
whether it actually supported one of the parties in a case.
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between liberal and conservative briefs. | recatiedneasure so that it ranges from 0 to
1. Higher values of the measure indicate highezl&ewaf ideological polarization (i.e.,
lower consensus).

Using Spaeth’s database and the U.S. Repdi$s,as a direct partis coded as
“1” when the U.S. was a direct party in a case, ‘@idtherwise.U.S. as amicus curiae
is also a dichotomous indicator, where “1” indicaseich participation, and “0” indicates
otherwise. Since U.S. participation is operatiazesdias a three-category nominal
variable that has been dummied out, pleeefficients folJ.S. partyandU.S. amicusn
the statistical models represent comparisons texbkided group, which is the absence
of U.S. participation. Finallystatutoryinterpretationis coded as “1” when a case
involves statutory interpretation and “0” otherwtée

To facilitate the interpretation of the model'fftcients discussed earlier in the
chapter, | mean-centered all independent variabiekiding policy preferences and each
level-2 variable. Raudenbush and Bryk (2002) ang {2002) suggest such an approach,
even for dichotomous variables (Hox 2004, Chap)eadd the next section highlights
how this aids in the substantive interpretationthefstatistical results. Appendix B
includes descriptive statistics for all variablies,both the original coding and the mean-
centered transformations, for each of the threg. &f@an-centering has no effect on jhe
coefficients in thes; equation; that is, these coefficients are the samgardless of
whether or not one mean-centers. As discusseeearlielation to the reduced-form

representation of Model 2, mean-centering primaaitls in interpreting thgcoefficients

12 This measure is based on the “auth_dec” variable in the Saéb) database.
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Enhancement or Attenuation Expected Expected
Case-Level Effect on Preference-Behavior effect from  effect from
Factor Relationship? i Equation B Equation

Attitude Strength

Salience Enhancement None #1>0
Complexity Attenuation None ¥2<0
Issue Familiarity Enhancement None ¥3>0

Accountability

|G Information Enhancement
Environment None Vs> 0
U.S. Amicus Attenuation(relative to no U.S.

participation) None Vis< 0
U.S. Party Attenuation(relative to no U.S.

participation) we>0 Ye<O
Statutory Attenuation(relative to non-

statutory) None $7<0

Table 3.1: Summary of Hypotheses and Expected &ffacempirical Analyses

in the & equation, where eaghrepresents the direct effect of a case-levelatharistic
on the propensity of a case being decided liber@liple 3.1 summarizes the hypotheses

presented in Chapter 2 along with the corresponepgcted effects from the models.

RESULTS
While a number of estimation procedures are availady fitting multilevel
models, Rodriguez and Goldman (2001) refer to marartikelihood estimation and

Bayesian simulation via Markov chain Monte CarloG@MC) estimation as two

13 Hypothesis 4 states that increasing consensus in thesnggoup environment will attenuate the
preference-behavior relationship. However, the variabléhferconcept ranges from consensus (the lowest
value) to polarization (the highest value). Therefore, | exgpattincreasing interest group polarization will
enhance the preference-behavior relationship (which is anethyeof phrasing Hypothesis 4).
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“standards” for fitting these modet§For all models in this chapter, | use maximum
likelihood estimation, which entails acquiring tineconditional distribution of the
outcome by integrating out the random effect(slussaHermite quadrature is a standard
procedure for numerical integration, but Skronaal Rabe-Hesketh (2004, Chapter 6;
Rabe-Hesketh et al. 2002) suggest that adaptivergtuae is a more accurate method for
integrating out the random effects. | employ tha@ive quadrature routine, using 12
integration points to produce the results presemeiis chapter. Using GLLAMM
(Rabe-Hesketh et al. 2004; Skrondal and Rabe-He&4), an add-on software
package to Stata, | estimated the models procedegiragively, first using 4 integration
points, then using 8, and finally 12. To facilitatasnvergence, each model used as start
values the estimates from the previous specifingsee Rabe-Hesketh et al. 2004).

Before presenting the Model 2 results, | discussdésults from Model 1 for the
Rehnquist, Burger, and Warren Courts, testing wdretlgnificant variation exists in the
impact of policy preferences across cases. Thiealrtest is whether vau(;) > 0, and |
use likelihood ratio tests comparing the randonffement model specified in Model 1 to
a reduced random intercept model (without a randoefficient for the preferences
coefficient).

The null hypothesis for the likelihood ratio testhat vang;)=0. The results

provide strong evidence to reject the null hypadghés the Rehnquisi=300.12, df=2,

14 Other procedures, such as penalized quasi-likelihood (B@L)narginal quasi-likelihood (MQL), can
produce biased estimates of the variance components foy basgonse models (see Rodriguez and
Goldman 1995, 2001). When one employs uninformativein the Bayesian context, the primary
difference between maximum likelihood and MCMC centers orpatational efficiency. With the two-
level models estimated in this chapter, efficiency is notsareis~or the three-level models estimated in
Chapters 4 and 5, as | will discuss in those chaptersinmum likelihood becomes computationally
impractical, and therefore, | employ MCMC in those chapters.
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p<0.001), Burger(?=232.40, df=2, p<0.001), and Warrei£42.70, df=2, p<0.001)
Courts. These findings signal that there is sigaiit heterogeneity to be explained in the
preference-behavior relationship across cases.

The next step, of course, is to test Hypothese$r@ré the heterogeneity
perspective using the Model 2 specification. | pregesults from the Rehnquist Court
first, followed by the Burger Court and finally gg®Warren Court. The primary reason for
discussing results from the three Courts in revehsenological order is that the findings
are most congruent with expectations for the Retsh@iourt, a bit less congruent with
expectations for the Burger Court, and most defidiixpectations for the Warren Court.
Thus, my presentation of the results builds froasteeomplex (the Rehnquist Court) to
most complex (Warren Court), and along the wapeksilate on why conflicting
findings exist across Courts. This progression fR@mnquist to Warren also sets up the
auxiliary analyses | will present. Finally, in cangtion with Table 3.5, | present a

summary comparison of results from the three Caards at the end of this section.

Model 2 Results for the Rehnquist Court

The results from the random coefficient model (Md)eor the Rehnquist Court
are displayed in Table 3.2. Three sets of estinmtepresented: (1) effects of the case-
level covariates on the average propensity of a tmbe decided in a liberal direction
(estimates from thg; equation), (2) effects of the case-level covasiate the impact of
preferences, including the average effect of pgbi@ferences (estimates from g
equation), and (3) the variance-covariance compsrarthe random effects. Note that

the parameters listed in the tables corresponidasetin the Model 2 equations. For all
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analyses presented in this chappevalues in thgx; equation are based on two-tailed
tests since | do not possess strong expectationbdalirection of the effects for most
variables. For thg,; equationp-values are based on one-tailed tests since |dk®eoh
possess directional expectations for these effects.

Also presented in Table 3.2 are two likelihoodaagists that assess overall model
fit and more specifically, they ascertain whether $pecified hierarchical structure,
particularly the random coefficient specificatidar(both the intercept and the
preferences coefficient), is statistically apprapifor the data. The first test compares
the full model specification (i.e., Model 2) toegular, pooled logit, which contains no
recognized hierarchical structure (but does corntarexact same independent variables
as Model 2). The null hypothesis for this teshiattthe random effects terms for both the
random intercept and random coefficient are zerother words, the null states there is
no reason to account for the two-level hierarchstalcture and the data can be pooled.
The results of this likelihood ratio test, as répdrin Table 3.2, allow me to reject the
null hypothesis. The second likelihood ratio tesnpares the Model 2 specification to a
reduced random intercept model. The null hypothiesithis test is that the random
effects term for the random coefficient (for poligseferences) is zero; in other words,
there is no need to account for the random coefiidior policy preferences. The results
of this test also allow me to reject the null hypestis. Both tests, then, strongly support
the specification set forth in Model 2. Comparetdth reduced specifications, the fully-
specified random coefficient model is more stat#édty appropriate for the data,
providing justification for the two-level nestingrgcture and multilevel modeling

framework.
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Turning to the results, and beginning with thetade strength variables, Table
3.2 indicates that in th&; equationsalientcases were significantly more likely to be
decided in a liberal direction than non-salientesas$ will have more to say about this
finding, which was unexpected, in the next sectimrt,the finding seems to be supported
by anecdotal evidence that the Rehnquist Court—ghauidely considered a
“conservative court’—has been willing to issue fddedecisions on high salience cases,
for example, one of the Michigan affirmative actibecisions:” the Texas sodomy
case'® the enemy combatant casésnd the upholding of Mirand& Neither of the other
two attitude strength factors exhibited a significenpact on the case outcome.

Moving to the accountability variables in tfig equation, the coefficient fdy.S.
as a direct partys negative, as expected, and statistically sicanit at then=0.05 level.
This means that cases in which the U.S. was atgeaty were significantly more likely
to be decided in a conservative direction thansasehich the U.S. was not involved.
This finding supports other research (e.g., Sega#land is generally intuitive since the

U.S. government often possesses conservative stgarecivil liberties decisions. The

!> The 2003 decision iGratz v. Bollinger(539 U.S. 244) ruled the University of Michigan’s wée points
system at the undergraduate level unconstitutional. HaweM@rutter v. Bollinger(539 U.S. 306), the
Court upheld the Michigan Law School’s use of race as a getrsideration in the application process.

'8 |n Lawrence v. Texa$39 U.S. 558 (2003), the Court struck down a Texasthat made it illegal for
homosexuals to engage in sodomy.

|In 2004, the Court issued three significant rulings cotiog enemy combatants related to the war on
terror. InRasul v. Busl{542 U.S. 66), the Court ruled that detainees at GuantaBaynshould be given
habeas corpus rights. kamdi v. Rumsfel@b42 U.S. 507), the Court ruled that Hamdi, an American
citizen and detainee, had the right to challenge his enemy camblstdtus and that federal courts are not
required to defer to the Executive Branch’s determinatibmghat constitutes an enemy combatant. In the
third case Rumsfeld v. Padillab42 U.S. 426), the Court did not issue a substamtiling on whether the
President was authorized to detain a U.S. citizen deternorizeldn enemy combatant, and ruled instead
that Padilla filed his habeas petition in the wrong flicison.

18 |n United States v. DickerspA30 U.S. 428 (2000), the Court upheld the landrMirknda ruling.
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Coeff. (SE) p
Estimates Fronf; Equation (Effects on Case Outcome)
Intercept, 6o -0.347 (0.203) 0.087
Salience o1 1.401 (0.490) 0.004
Complexity, Jo2 -0.224 (0.828) 0.787
Issue Familiarity y63 0.075 (0.205) 0.715
Information Environmentyg, -3.075 (2.201) 0.162
U.S. Amicus,jss -1.214 (0.505) 0.016
U.S. Party Je -1.313 (0.535) 0.014
Statutory, )67 0.460 (0.422) 0.276
Estimates Frong;; Equation (Cross-Level Interactions)
Policy Preferences (Avg. Effect)o 4590 (0.294) <0.001
Salience y4;1 1.236 (0.591) 0.018
Complexity, 2 -0.049 (0.983) 0.480
Issue Familiarity 43 0.430 (0.249) 0.042
Info. Environment 44 2.036 (2.682) 0.224
U.S. Amicus,}is -0.842 (0.626) 0.089
U.S. Party Je -1.453 (0.655) 0.013
Statutory,}i7 -0.771 (0.510) 0.065
Variance-Covariance Components
var(Uoj) 15.763 (2.026)
var(uy)) 12.032 (1.985)
coVv(Uoj, U1j) 0.483 (1.519)

Log likelihood =-1751.51

Number of choices (level-1 units): 4,307

Number of cases (level-2 units): 485

Likelihood Ratio Tests:

Full Model versus Regular, Pooled Logit Model:
X°=1783.65, df=3, p<0.001

Full Model versus Random Intercept Model:
X?=275.58, df=2, p<0.001
Note: p-values in thg,; equation are based on 2-tailed tests, while those from
the £, equation are based on 1-tailed tests.

Table 3.2: Random Coefficient Model of HeteroggnaitSupreme Court Decision
Making, Rehnquist Court (1994-2004 Terms)
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effect ofU.S. as amicu§relative to the baseline of no U.S. participa}imnalso negative
and statistically significant @t=0.05, suggesting that in both participatory caipesithe
Office of the Solicitor General was influentialshaping case outcomes.

More interesting in Table 3.2 are the estimatesiftioe 3;; equation, which
directly test Hypotheses 1-6 from the heterogermtgpective. First, the estimateyof
represents the average effect of policy preferercexlitional on the other variables held
at their mean values. Unsurprisingly, the typioagpact of policy preferences is potent
and statistically significant, such that as justidieralism levels increase, the
probability of a liberal vote increases as welleTemainder of thgestimates test
whether hypothesized case-level variables modénatampact of policy preferences.

The results indicate that two attitude strengthaldes—salienceandissue
familiarity—explain variation in the preference-behavior tielahip at statistically
significant levels. As expected, salience enhamnicedmpact of policy preferences
relative to the non-salient cases; the finding sstgythat the impact of policy preferences
on justices’ choices was significantly differentween salient and non-salient cases. |
will discuss this finding, in conjunction with tledfect of salience on the average
propensity of a liberal decision, in more detaithe next section. Furthermore, as
expected, increases in issue familiarity producedrehanced impact of preferences.
Thus, for “blue chip” issues, Rehnquist Court jcssi were more likely to divide along
ideological cleavages than for newer issues thaod been heard by the Court as
frequently. The effect of complexity on the prefere-behavior relationship is in the
correct direction, but fails to attain statistisajnificance. Thus far, there is fairly strong

support for the heterogeneity perspective; sigaifiosariation exists in the preference-
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behavior relationship, and two of the strengthieslacase variables—salience and issue
familiarity—significantly explain variation in thiselationship.

Results from the¢s; equation for the accountability variables indicdu@tU.S. as
a direct partyexhibits a statistically significant impact on {heference-behavior
relationship. The results, then, indicate thatdfiect of U.S. as a direct party was not
only as an influence on the overall propensityhef tase to be decided conservatively
(relative to no U.S. participation) during the Rgtist Court, but it also attenuated the
magnitude of the preference-behavior relationshipile this finding will be discussed in
more detail below in the substantive interpretatbthe results, it highlights a
multifaceted impact of the OSG heretofore not ueced. That is, the OSG’s
participation as a direct party is capable of bethucing the degree of ideological
polarization that might otherwise exatdinfluencing the overall case outcome.
Moreover, the coefficient for U.S. amicus is negatias expected, and achieves
statistical significance at the less stringen0.10 level. Like its role as direct party, then,
the OSG in its amicus curiae capacity appears ¢apdlexhibiting multiple paths of
influence: both as an influence on the case outamdeas attenuating the magnitude of
preference-based behavior.

In the context of U.S. amicus patrticipation, S€48P0) argues that the OSG’s
level of success (in the form of the influencing ttase outcome) is largely rooted in the
Court’sdeferencdoward the OSG. My findings for the Rehnquist Gquovide even
stronger evidence that the OSG’s success as bttt gharty and amicus curiae is rooted
in deference toward the OSG. The OSG not only @nfbes the case outcome in both

capacities, but alse@duceghe amount of preference-based behavior, relativehien the
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OSG does not participate. Think of deference asrmthatconstrainsthe amount of
room policy preferences have to operate; if suobran is operative, then the presence of
the object of deference (here, the OSG) will bathstrain (or attenuate) preference-
based behavior significantly and increase theihkeld of success for that object’s
position (relative to a baseline). If this is theehanism by which a deference norm
operates on the Court, then the findings from tabriguist Court analysis bolster Segal’s
(1990) claims that the Court shows significant defiee toward the OSG in both its
direct party and amicus curiae roles. | returrhts tliscussion in the next section on
substantive interpretations as well as in the Buagel Warren Court analyses.
Regarding the effect of statutory interpretatiasame strategic perspectives
expect, the impact of policy preferences in stayutases was significantly reduced
compared to non-statutory cases. This result pesvainpirical evidence that justices
seem to constrain themselves ideologically in sbayucases, which are the domain of
both the legislative and judicial branches, comgdoenon-statutory cases, which are
usually left unperturbed by the legislative brafespecially constitutional issues, of
course). The coefficient for information environrh€n,) is in the expected direction but
is statistically insignificant; the ideological dayuration of amicus briefs did not

significantly shape preference-based behaviorstatgstically significant level.

Substantive Interpretations — Rehnquist Court
To get a better understanding of the substantagmiude and nuance associated
with the effects discussed above, | estimate aadgnt average partial effects (APES) for

various quantities of interest (e.g., Wooldridg®202005). APEs are akin to typical
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predicted probabilities used in numerous post-edton analyses, but they are
particularly valuable in models with unobservedehegeneity since they average over
this heterogeneity in the sample. Thus, APEs atlo@ to compute the expected value (in
terms of a probability) of a liberal decision foparticular value of a variable of interest,
while averaging across the distribution of unobedrlieterogeneity. | present substantive
interpretations for the statistically significartse-level variables from th#; equation

for each model in two different forms. The firstrig depicted in Figures 3.2-3.5,
provides a very general substantive view of howetheh case-level variable alters the
preference-behavior relationship. The second foepjcted in Figures 3.6 and 3.7, is
more of a justice-centered view showing how twahef more interesting variables shape
the preference-behavior relationship.

For Figures 3.2-3.5, the X-axis is policy preferes; and for these figures, the
policy preferences variable is represented inriggirmal form—the proportion of liberal
decisions for a justice in tert¥il (ranging from zero to one). The vertical axithis
predicted probability of a liberal decision. Theds in each graph represent the
probability of a liberal choice by a justice in arficular case corresponding to a given
policy preference, while holding the particular&dsvel variable of interest constant at a
particular value. The remaining variables are loeldstant at their mean values, and
since these are APEs, the calculations averagetlwwelistribution of the unobserved
heterogeneity. Note how these figures can be cosdparthe theoretical scenarios

presented in Figures 2.2 and 2.3 in Chapter 2.
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Figure 3.2: General Effect of Salience on the Pegfee-Behavior Relationship,

Rehnquist Court, 1994-2004

First, Figures 3.2 and 3.3 illustrate in general/ttloe two significant attitude
strength variables explain heterogeneity in théepemce-behavior relationship. Figure
3.2 illustrates how salience enhanced the impapteferences, relative to non-salient
cases. Ideological divisions in salient cases apjodae greatly enhanced compared to
non-salient cases. Moreover, the pattern in Fi§L2estrongly resembles an “asymmetric
enhancement” effect, like the scenario portrayeigure 2.2 in Chapter 2. That is,
liberals were far more likely to cast a liberalevan salient cases, but conservatives were
not far more likely to cast conservative votes inesalicases, compared to non-salient
cases. In fact, it appears as if strong consemsgtiwoting behavior remained largely

unchanged from non-salient to salient cases.
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Most interesting is how salience influenced modecainservatives. Recall from
the discussion in Chapter 2 that an “asymmetri@aoément” effect suggests that the
presence of a case-level characteristic not orthaeces the impact of policy preferences
(the steepness of the slope), but it also haseatd#ffect on the case outcome such that it
increases the overall propensity of a case to belée in a particular direction (either
liberal or conservative). In addition to showingahsalience increased preference-based
behavior, Figure 3.2, then, illustrates how theffoment for salience j,) in the &
equation works. Salience, in general, increasedveeall propensity for a case to be
decided in a liberal direction. This effect was tmasicial for the behavior of the pivotal
moderate conservatives (Justices Kennedy and O@pnuho were more likely to cast
liberal votes in salient cases compared to non-salieestabelaborate on this finding
more in the next section on the justice-specifauhts.

Figure 3.3 presents the general effect of issuditaity. The low familiarity plot
holds this variable constant at it& percentile, while the high familiarity plot holtise
variable constant at its 9%ercentile. The goal here is to compare preferbased

behavior for issues that the Court had previouslyided with less frequency against

9 In patterns where the case-level factor exhibits an asymmmepici (like salience), the manner in

which the case-level factor influences pivotal justices caldd be a byproduct of how | measure justices’
policy preferences. Using a continuous, interval measure nifeare pivotal justices fall in between the
pattern exhibited by the more extreme conservatives and exitesredd. For salience, then, it might be the
case that the interval-level assumption for policy preferesessres that salience moves moderates in the
liberal direction because moderates simply fall in between a patteneby conservatives are largely
unfazed and liberals engage in ideologically-bolstered hehdnor salience only, | have experimented
with treating policy preferences as a nominal variable witbet categories: conservatives, liberals, and
moderates. A nominal-level measure of preferences relaxes tmepdissuthat moderates fall between the
pattern evinced by liberals and conservatives. Using thisnabmeasure instead, | found a pattern similar
to that displayed in Figure 3.2 (and subsequent figartss chapter); that is, salience increased the
moderate conservatives’ propensities to cast liberal votes. Taosfairly confident that the asymmetric
patterns are not artifacts of the interval-level measurement psuarfor policy preferences. Of course,
the interval assumption for the policy preferences variahlead exclusively in the literature, and | believe
that the general issue of the level of measurement forygmleferences should be explored more fully.
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Figure 3.3: General Effect of Issue Familiaritytbe Preference-Behavior Relationship,

Rehnquist Court, 1994-2004

behavior in “blue chip” issues on which the CowatlIplenty of experience deciding.
Figure 3.3 shows how the Court’s high familiarititmwan issue in a case enhanced the
impact of preferences. Note how the slope of tigé familiarity curve is much steeper
than the low familiarity curve, and moreover, ttadtern resembles an “enhancement-
polarization” effect. That is, liberals were moitely to cast liberal votes and
conservatives were more likely to cast conservatotes for high familiarity issues
compared to low familiarity ones. The effect apgdarbe especially pronounced for
liberals. Unlike salience, issue familiarity exhéal no direct effect on the case outcome,
which was expected. This is seen in the figure, ahdourse, in thé¢; equation for

which the issue familiarity coefficient is not sstically significant.
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Figure 3.4: General Effect of U.S. Participationtbe Preference-Behavior Relationship,

Rehnquist Court, 1994-2004

Figure 3.4 displays the general effect of U.S.ipgtion on the preference-
behavior relationship. The solid bold line représdn.S. as a direct party, and the solid
thin line indicates U.S. as amicus curiae. Fifs,figure shows how the impact of
preferences was attenuated when the U.S. wasda gdagy, relative to when it was not
involved. Moreover, the plot resembles an “asymimoeittenuation” pattern, such that
liberals were far more likely to vote incanservativalirection in cases when the U.S.
was direct party, and conservatives were not mevedgreat extent. Related to the
asymmetric attenuation pattern, the graph illusgdtow the direct effect of U.S. as a
direct party on the case outcome and the attenmuaffect on the impact of preferences
work in conjunction with each other. That is, Up&rticipation as direct party had the
general effect of increasing the overall propensitthe Court to decide a case
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conservatively, which was expected given that ttfe.'d interests (in its role as a direct
party) in civil liberties cases are often conseameat’ But, especially for liberal justices,
the graph also suggests a type of deference effemissed above as this group was most
likely to be moved in a conservative direction witlea U.S. was a party relative to when
the U.S. did not participate.

Furthermore, the results do not necessarily reiadlthe three conservatives
werenot deferential. Indeed, given their baseline congemaoting propensities, the
capacity for an increased conservative propensity small indeed. But for liberals, the
capacity for increased conservative voting propg@ssivas vast. More generally, the
graph and the finding suggest that one of the mashes by which the OSG is so
successful in front of the Court, at least in ttent of the Rehnquist Court from 1994-
2004, is because the justices, particularly liteerate more likely to suppress the
ideological bases for their decisions when the $.8.direct party.

Figure 3.4 shows that U.S. participation as amauge had a similar
asymmetric attenuation effect on the preferencextieh relationship. Compared to no
U.S. patrticipation, U.S. as amicus both increabBedtopensity of a conservative
outcome and reduced the net amount of preferereeddaehavior. The latter effect was
expected, but since the U.S. often acts in theasts of the president’s agenda when it
participates as amicus, the direct effect of thiglenof participation on the case outcome
was unexpected, particularly because this timeoderovers both the Clinton and George
W. Bush administrations, and therefore, contain&@8rticipation by Democrats and

Republicans. Auxiliary analyses later on in theptbraddress this issue in more detail.

20 As direct party, the U.S. took the conservative posi®i6% of the time from 1994 to 2004.

81



0.9

0.8 1

0.7

0.6 1

— Statutory
0.5

—— Non-statutory

0.4+

Prob(Liberal Vote)

0.3 1

0.2 1

01 T T T T 1
0 0.2 0.4 0.6 0.8 1
Policy Preferences (0=Conservative, 1=Liberal)

Figure 3.5: General Effect of Statutory InterprietaiCases on the Preference-Behavior

Relationship, Rehnquist Court, 1994-2004

As of now, it is evident that, in general, both resaf U.S. participation served to
constrain the magnitude of preference-based behdkigs suggesting the manner in
which the Court shows deference to the OSG.

Figure 3.5 presents the general effect of statutergus non-statutory cases on
the preference-behavior relationship. Althoughrttagnitude of the effect does not
appear to be particularly large, the figure shdves the preference-behavior relationship
was indeed attenuated in statutory cases relativern-statutory cases. The pattern
resembles a sort of compromise between attenuatineensus and asymmetric
attenuation pattern. In statutory cases, conserstvere more likely to move away from
their default positions (relative to non-statutoases), but liberals, with the exception of

the extreme (Justice Stevens), barely strayed fh@n non-statutory positions. While
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this finding should not be overstated given thathee liberals nor conservatives (nor
moderates) strayed too far from their non-statutenglencies, it does shed some light on
debates over whether justices are more constrangdtutory versus constitutional

cases (e.g., Eskridge 1991; Epstein and Knight 18p8tein et al. 2001). In line with
some strategic perspectives, the results suggasntstatutory cases, justices behave in a
more ideologically-constrained manner than in niatusory cases.

The second set of post-estimation analyses, dejpicteigures 3.6 and 3.7,
presents APEs for two of the more compelling effeesalience and U.S. participation—
from a justice-centered perspective. The figures@nt the average probability of each
justice deciding a case liberally, while manipulgtihe case-level variables (salience and
U.S. participation) of interest. For each justicealculated his or her average policy
preference over the full range of analysis. Thasafgiven case characteristic, the results
reflect the average propensity of each justicargst liberal vote over the eleven terms
analyzed. In both figures, the X-axis orders ttsiges from conservative to liberal based
on justices’ average preference scores for theeakéerm span.

Figure 3.6 presents these results for salience g€neral pattern in this figure
resembles that of Figure 3.2—"asymmetric enhancéiméhe four liberals (Justices
Stevens, Souter, Ginsburg, and Breyer) were, oragee significantly more likely to cast
liberal votes in salient cases compared to nomistatiases. In fact, for each of the liberal
justices, the probability of a liberal vote increddy between 0.14 and 0.15 as salience
varied from trait-absent to trait-present; thia isubstantively large magnitude indeed.

While the ideological behavior of the liberals vimdstered, the three conservatives
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Figure 3.6: Justice-Specific Effects of SaliencalmPreference-Behavior Relationship,

Rehnquist Court, 1994-2004

(Justices Thomas, Scalia, and Rehnquist) were gtgtalfast in their behavior; they
remained conservative in their voting tendencigsaurdless of salience.

Crucial to this analysis is the behavior of the iteyjjustices,” Justices Kennedy
and O’Connor. The figure shows that the averagbabitity of casting a liberal vote in
non-salient cases was about 0.37 for Kennedy &8®&ifér O’Connor. However, in
salient cases, Justice Kennedy’s estimated ave@radpability of a liberal vote increased
to 0.46, and O’Connor’s to 0.48. Thus, while treginservative colleagues were barely
swayed in salient cases, Kennedy and O’Connomitbderate conservatives and pivotal
members of the Court, were significanthpre likely to cast liberal votes in salient cases
(relative to non-salient cases). This finding i® dwlid not necessarily anticipate, and it

presents a puzzle ripe for an explanation.
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One possible explanation for this effect is théiesae operates via different
mechanisms across different sets of justices. &bglts from the Rehnquist Court
suggest that it operated as an attitude strengtterator (producing ideological
bolstering) for the more “die-hard” liberals (Brey&insburg, Souter, and Stevens), yet
failed to register any influence on “die-hard” censtives (Thomas, Scalia, and
Rehnquist). And for the moderate conservatives (i€ely and O’Connor), for whom
salience constrained them from acting in accort Wieir ideological “default” positions,
salience acted through ancountabilitymechanism as opposed to the attitude strength
mechanism.

Baum (1997, 47-55) contends that justices careatgleal about their standing
with certain audiences, including policy and legiaups and the media. Sowell (1994)
goes a step further and argues that a “Greenhdtset’'E-named after Linda
Greenhouse, thidew York TimeSupreme Court reporter—might exist, and otherghav
suggested that it exists mainly for “weakly consgime” Supreme Court justices who
had not worked in Washington D.C. prior to thenia on the Supreme Court and
therefore had not been exposed to the so-callbdrdi legal culture” that supposedly
exists in D.C. O’Connor and Kennedy both fit thils @his phenomenon suggests that
under certain conditions, susceptible justicesingpbehavior might reflect their desire
for praise from the media, which Sowell suggestrtsxeft-leaning pressures on judges.
Salient cases would be obvious candidates for tbaseitions under which certain
justices, namely O’Connor and Kennedy, might makeigsions that reflect liberal-
leaning media pressures. | will return to this fimgdwhen discussing the results from the
Warren and Burger Courts.
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Figure 3.7: Justice-Specific Effects of U.S. Pgpation on the Preference-Behavior

Relationship, Rehnquist Court, 1994-2004

Finally, Figure 3.7 presents the justice-speahalysis highlighting the impact of
U.S. as a direct party and amicus curiae. The gépattern, of course, resembles Figure
3.4. The four liberals were moved most (in the eowative direction) by the presence of
the U.S. as a direct party, relative to no U.Stip@ation. For each liberal, the
probability of a conservative vote increased byuliol5 when this variable changed
from no U.S. participation to U.S. as a direct padtstices O’Connor and Kennedy were
also more likely to cast conservative votes whenuts. was a direct party compared to
when it did not participate. The three conservatiwere again obstinate in their
ideological voting; their propensity to cast a aGamwative vote remained unchanged in the
presence of the U.S. as a direct party. This isibknsince the U.S. often takes the

conservative position, and therefore, liberals, @nal lesser extent moderates, have more
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capacityfor movement in the conservative direction thansewvatives. The pattern for

U.S. as amicus curiae is nearly identical to tHidl.&. as a direct party.

Model 2 Results for the Burger Court

The results from the random coefficient model (fheedel 2 specification) for the
Burger Court are displayed in Table 3.3. Firsteassg overall model and fit and the
appropriateness of the multilevel random coefficsgecification, the two likelihood
ratio tests strongly support the specificationfegh in Model 2. Compared to both the
regular, pooled logit and the random intercept rhdde fully-specified random
coefficient model is more statistically appropriédethe Burger Court data, again, as
was the case with the Rehnquist Court data, progigistification for the hierarchical
nesting structure and random coefficient modeltpddnere.

Beginning with the attitude strength variables fritva/%; equation in Table 3.3,
salientcases were significantly more likely to be decided liberal direction than non-
salient case9€0.05). As was the case with the Rehnquist ColuetBurger Court
results indicate that for cases of high importasese outcomes were more likely to be a
liberal compared to less important cases. Thigrigavill be revisited below in
conjunction with the results from tif&; equation. As for the other two strength-related
variables, neither exhibited a significant impacttioe case outcome, as was expected.

Moving to the accountability variables in tfig equation, the coefficient fdy.S.
as a direct partys negative, as expected, and statistically sicgmit ata=.05. As was
seen in the Rehnquist Court model, this meansctes in which the U.S. was a direct

party were significantly more likely to be decidada conservative direction relative to
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cases in which the U.S. did not participate. Orgagrg since the U.S. government often
possesses conservative interests in civil libedessions, this shows that the OSG
exhibited significant influence as direct partyngzared to other actors, during the
Burger Courf* Mimicking the Rehnquist Court results, the effett.S. as amicus
curiae (compared to no U.S. participation) is negative statistically significant. During
the Burger Court, in both participatory capacitibe, OSG was successful in influencing
the Court’s outcomes. While the information envirent exhibited no significant
influence on case outcome, statutory interpretateses were significantly more likely
than non-statutory cases to be decided in a lilm#r@ttion during the Burger Court.
Moving to the estimates from tif&; equation in Table 3.3, the estimateynf
representing the typical impact of preferenceagiin, as in the Rehnquist Court, potent
and statistically significant. The remaining residtom thes;; equation indicate that two
attitude strength variablessalienceandissue familiarity—exhibited statistically
significant effects on the preference-behaviorti@teship. Once again, these results for
the attitude strength factors mimic the findingmirthe Rehnquist Court. During the
Burger Court, salience enhanced the impact of pgireferences relative to non-salient
cases. Furthermore, as expected, issue familamiyanced the magnitude of preference-
based behavior on the Burger Court, suggestinganhdblue chip” issues, justices
engaged in more ideologically-bolstered behaviantfor newer cases that had not been

heard by the Court as frequently. For the BurgarrCas was the case for the Rehnquist

2L From 1975 through 1985, the U.S. took the conservptigéion in 81.1% of the cases in which it was
direct party. This figure is very similar to the figurerh the Rehnquist Court data (83.6%).
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Coeff. (SE) p
Estimates Fronf; Equation (Effects on Case Outcome)

Intercept, 6o -0.352 (0.128) 0.006
Salience o1 0.652 (0.334) 0.051
Complexity, )62 0.183 (0.430) 0.670
Issue Familiarity y63 0.154 (0.131) 0.239
Information Environmentyg, -0.496 (1.621) 0.760
U.S. Amicus,jss -0.723 (0.335) 0.031
U.S. Party e -2.450 (0.302) <0.001
Statutory, o7 0.970 (0.286) <0.001

Estimates Frong;; Equation (Cross-Level Interactions)
Policy Preferences (Avg. Effect)o 4.297 (0.166) <0.001

Salience y4;1 1.346 (0.374) <0.001
Complexity, 2 -0.337 (0.457) 0.230
Issue Familiarity 43 0.493 (0.137) <0.001
Info. Environment 44 -0.967 (1.700) 0.285
U.S. Amicus,}is 0.672 (0.365) 0.033
U.S. Party Jis -0.088 (0.319) 0.392
Statutory, )47 -0.992 (0.302) <0.001

Variance-Covariance Components

var(Uoj) 11.980 (1.041)
var(uy)) 5.433 (0.827)
coVv(Uoj, U1j) -1.615 (0.671)

Log likelihood = -3384.20
Number of choices (level-1 units): 8,183
Number of cases (level-2 units): 945
Likelihood Ratio Tests:
Full Model versus Regular, Pooled Logit Model:
X?=2912.61, df=3, p<0.001
Full Model versus Random Intercept Model:
x%=199.68, df=2, p<0.001
Note: p-values in thg,; equation are based on 2-tailed tests, while those from
the £, equation are based on 1-tailed tests.

Table 3.3: Random Coefficient Model of HeteroggnaitSupreme Court Decision
Making, Burger Court (1975-1985 Terms)
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Court, the effect of complexity on the prefereneddwior relationship is not statistically
significant, but it is in the expected direction.

Turning to the accountability factors, results frtém £,; equation indicate that
the impact of policy preferences in statutory casas significantly reduced compared to
non-statutory cases. This finding, along with tame finding from the Rehnquist Court,
bolsters expectations from strategic perspectivasjtistices are more ideologically
constrained in statutory cases. The coefficientrffarmation environmenty,) is in the
wrong direction, and is far from statistical sigcaince, suggesting that for both
Rehnquist and Burger Courts, the ideological camgon of amicus briefs had no
discernible impact on the preference-behaviorigrahip. So far, then, the findings from
the Rehnquist and Burger Courts are similar: seéieissue familiarity, and statutory
interpretation all exhibit significant effects dretpreference-behavior relationship. The
key difference between these two Court eras ceotetbe effect of U.S. participation.

While U.S. as a direct partgignificantly attenuated preference-based beharior
the Rehnquist Court, it exhibited a statisticatigignificantimpact during the Burger
Court. While results from the Rehnquist Court iradex! that direct party participation by
the U.S. influencedoththe overall propensity of the case to be decidedexatively
(relative to no U.S. participatiomndthe magnitude of the preference-behavior
relationship, results from the Burger Court suggiest this mode of participation
exhibitedonly the former path of influence. The finding suggéistd the type of
deference granted to the OSG as direct party (daateoth the attenuation and direct
effect mechanisms) during the Rehnquist Court vedgranted to the OSG during the

Burger Court.
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Another significant difference between the Burgad &ehnquist Courts is the
effect of U.S. participation as amicus curiae angheference-behavior relationship.
Recall that U.S. as amicus curiae attenuated @e¢erbased behavior during the
Rehnquist Court. During the Burger Court, U.S. mscas, relative to no U.S.
participation, had the exact opposite effecenbancegreference-based behavior at a
statistically significant level. Thus, the OSG i& amicus curiae capacity was able to
exhibit multiple paths of influence, but via diféet means than during the Rehnquist
Court. That is, it was able to influence the caste@ame on the Burger Court, but

participation in this mode also produced ideololyeaolarizedbehavior by the justices.

Substantive Interpretations — Burger Court

In this section, | present substantive interpretat using APESs, for the same
case-level variables as analyzed for the Rehn@Qaistt. Recall that the first form,
depicted in Figures 3.8-3.11, provides a very garmrbstantive view of how each case-
level variable shaped the preference-behaviorioglstip. The second set, depicted in
Figures 3.12 and 3.13, is the justice-centered waElow two of the more interesting
variables shape preference-based behavior.

First, Figures 3.8 and 3.9 illustrate in general/ttloe two significant attitude
strength variables explain heterogeneity in thégpemce-behavior relationship on the
Burger Court. Figure 3.8 illustrates how salienekanced the impact of preferences,
relative to non-salient cases. The pattern of erfze is similar to that revealed for the
Rehnquist Court. Moreover, the pattern in Figugsdrongly resembles an “asymmetric
enhancement” effect. That is, liberals (especidlistices Marshall and Brennan) were far
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Figure 3.8: General Effect of Salience on the Pegfee-Behavior Relationship, Burger

Court, 1975-1985

more likely to cast liberal votes in salient cases], with exception to the most
conservative of conservatives (Justice Rehnquisijst conservative justices waret far
more likely to cast conservative votes in saliegges, compared to non-salient cases. As
was the case for the Rehnquist Court, Figure 3i@als the dual influences salience
exhibited, both as a direct effect on the caseanéand as an enhancer of the
preference-behavior relationship. Again, this dffeas most crucial for the behavior of
the pivotal members in the center of the BurgerrC@ustices Blackmun, Stewart,
Powell, and White), who were more likely to chiséral votes in salient cases compared
to non-salient cases. Compared to the Rehnquist Gbaugh, Figure 3.8 displays that

the impact of salience on the case outcome (th#tas salience increases the propensity
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Figure 3.9: General Effect of Issue Familiaritytbe Preference-Behavior Relationship,

Burger Court, 1975-1985

of a liberal decision) was not as strong on thegBuCourt. This was also seen in
comparing the effect of salience in {agequation between the Burger and Rehnquist
analyses.

Figure 3.9 presents the general effect of issuditaity. Once again, the low
familiarity plot holds this variable constant at & percentile, while the high familiarity
plot holds the variable constant at its"3rcentile. Figure 3.9 shows how the Burger
Court’s high familiarity with an issue in a casénanced the impact of preferences,
resembling an “enhancement-polarization” effechakithe Rehnquist Court analysis.
That is, liberals were more likely to cast liberates and conservatives more likely to

cast conservative votes for high familiarity issaempared to low familiarity ones. The
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Figure 3.10: General Effect of U.S. Participationtbe Preference-Behavior

Relationship, Burger Court, 1975-1985

effect appears to be especially pronounced fordiseUnlike salience, issue familiarity
exhibited no direct effect on the case outcomecivinas expected. This is seen in
Figure 3.9 and, of course, in tfiig equation for which the issue familiarity coeffiste
was not statistically significant.

Figure 3.10 displays the general effects of U.&ti@pation on the preference-
behavior relationship for the Burger Court. Thadsbbld line represents U.S. as a direct
party, and the solid thin line indicates U.S. ascascuriae. First, unlike the Rehnquist
Court, the figure shows how the impact of prefeesnwasiot attenuated when the U.S.
was a direct party, relative to when it was nobiwed; note how the lines run parallel to
each other and possess similar steepness levelgraph does illustrate the direct effect
of U.S. as a direct party on the case outcome. iSh&t.S. participation as direct party
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increased the overall propensity of the Court twdkea case in the conservative
direction. Thus, the results suggest that the Butgeirt granted the Office of the
Solicitor General a degree of deference, but urdikeng the Rehnquist Court, this
deference was not multifaceted. It appears thaevthe OSG influenced the case
outcome, OSG participation as direct party elicitegl same level of preference-based
behavior as when there was no OSG participation.

Figure 3.10 also provides a more nuanced depictitrow U.S. as amicus curiae
affected the preference-behavior relationship eBtrger Court. The figure reveals an
asymmetric enhancement pattern, where, relativ® t0OSG participation, OSG as
amicus shifted conservatives and moderates in secoative direction, while liberals
were largely unfazed. Again, by moving the modesatee OSG as amicus was able to
exhibit a significant effect on the case outcon@r(pared to no OSG participation).

Figure 3.11 presents the general effect of statwtersus non-statutory cases on
the preference-behavior relationship. Note thantlagnitude of this effect during the
Burger Court was considerably larger than for tledmuist Court. Figure 3.11 further
shows how the preference-behavior relationshipindesed attenuated in statutory cases
relative to non-statutory cases, but unlike therigielist Court, the pattern resembles
“asymmetric attenuation” due to the direct effanttfie liberal direction) of statutory
versus non-statutory cases on case outcomes dharBurger Court (from thg;
equation in Table 3.3). During the Burger Courtstatutory cases, only conservatives
and moderates were more likely to deviate fromrthen-statutory positions. Note that it

is the liberals who were largely unfazed when fagét statutory or non-statutory cases.
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Figure 3.11: General Effect of Statutory Interptieta Cases on the Preference-Behavior

Relationship, Burger Court, 1975-1985

Overall, the results suggest that in statutory gaBarger Court justices behaved in a
more ideologically-constrained manner than in niatusory cases.

The second set of post-estimation analyses, dejicteigures 3.12 and 3.13,
present justice-centered substantive results fmmsz and U.S. participation. The
figures were constructed using the same procedsrégscribed above with respect to
Figures 3.6 and 3%. Figure 3.12 presents these results for saliéfoe general pattern
in this figure resembles that of Figure 3.8—"asyrtmuenhancement.” Note how the
figure shows that this pattern is primarily anclibirethe behavior of Justices Brennan

and Marshall, the Court’s most liberal members, tanal lesser extent Justice Stevens,

22 Note that Figures 3.12 and 3.13 include all ten justicesseheed during this period. Recall that
O’Connor replaced Stewart from the 1981 term onward.
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Figure 3.12: Justice-Specific Effects of Salienndle Preference-Behavior

Relationship, Burger Court, 1975-1985

the Court’s third most liberal member during thésipd. For these three justices, the
probability of a liberal vote increased betweerDGahd 0.11 as salience varied from trait-
absent to trait-present. The three liberals, tbagaged in ideologically-bolstered
behavior in salient cases, compared to non-sat&ses, while the more conservative
members of the Court (Justices Rehnquist, Burget GiConnor) remained steadfast
regardless of salience levels.

As was the case for the Rehnquist Court, cruci&igore 3.12 is the behavior of
the “swing justices,” or the pivotal center of @@eurt. From the 1975 through 1980
terms, the center of the Burger Court, dependinthercase, arguably consisted of
Justices Stewart, Blackmun, White, and Powell.ida&¥/hite was typically more liberal

on civil rights issues, but fairly conservative most other civil liberties issues (e.g.,
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criminal procedure). Justice Blackmun had becomeertiberal since he started in 1970,
but had not reached his liberal zenith that wowlche later in his career. Across issue
areas, Justices Stewart and Powell could probabht bre counted on as the “swing
voters.” Figure 3.12 shows that salience had thst in¢eresting effect on two of the
moderate justices: Blackmun and Stewart. The fighiewvs that the estimated average
probability of casting a liberal vote in non-satieases was 0.45 for Blackmun and 0.46
for Stewart. However, in salient cases, JusticelBraun’s estimated average probability
of a liberal vote jumps to 0.51, and Stewart’s &20 Thus, while their conservative
colleagues were barely swayed in salient caseskBlan and Stewart, two of the
moderate and pivotal members of the Court, wenafsigntly more likely to cast liberal
votes in salient casdselative to non-salient cases). The figure alsms that the other
two center members—Powell and White—were barelyys@an the liberal direction in
salient cases.

The general pattern of influence that saliencehatdd during the Burger Court is
similar to that of the Rehnquist Court. | specudateat one explanation for this effect is
that salience operates via different mechanisnesadtifferent sets of justices. The
results from the Burger Court again seem to sugh@tspeculation. Salience appeared
to operate as an attitude strength moderator (piodudeological bolstering) for the
more “die-hard” liberals (Marshall, Brennan, and\&ns), yet failed to register any
influence on conservatives (Rehnquist, Burger,@i@bnnor). And for the moderates
(particularly Blackmun and Stewart), salience aldyacted not through the attitude
strength mechanism, but via accountabilitymechanism, as these justices were more
likely to cast liberal votes in salient cases coragddo non-salient cases.
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Relationship, Burger Court, 1975-1985

Finally, Figure 3.13 presents the justice-sped@ifialysis highlighting the impact
of U.S. as a direct party and amicus curiae. Thmeige pattern, of course, resembles
Figure 3.4. While direct party participation by t8&G did not attenuate the preference-
behavior relationship on the Court, note the suthstaly large effect this mode of
participation had on the overall case outcome, @egto no U.S. participation. For
each justice, the estimated probability of a coraire vote increased by between 0.15
and 0.25. The figure also shows that as direcyptré OSG could in general count on
supermajorities for the conservative position. Noi& even Justice Stevens’ probability
of casting a conservative vote given OSG particimeas a direct party was relatively

high (close to 0.60).
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The figure also shows the asymmetric enhancemésttethich was
unexpected, of U.S. as amicus curiae. Note thaffitinding is largely driven by Justices
Brennan and Marshall, who remained steadfast in Wioéing propensities regardless of
whether U.S. is amicus compared to when it doepauicipate. Unlike these two
liberals, the remaining justices were increasidiggly to cast conservative votes when
U.S. is amicus.

As discussed, results from the Burger Court hauelmin common with the
Rehnquist Court with one exception: U.S. partiagrat! return to this issue after a

discussion of the Warren Court results.

Model 2 Results for the Warren Court

The results from the random coefficient model (fheedel 2 specification) for the
Warren Court are displayed in Table 3.4. The tielinood ratio tests strongly support
the specification set forth in Model 2. Comparetdth the regular, pooled logit and the
random intercept model, the fully-specified randomefficient model is more statistically
appropriate for the Warren Court data. Thus, ferRehnquist, Burger, and Warren
Court data, the strong statistical support forfthlerandom coefficient specification
suggests that modeling Supreme Court voting datatas-level hierarchy is statistically
superior to pooling the data and ignoring the mr@al structure.

Beginning with the attitude strength variables frihra/%; equation in Table 3.4,
salientcases were again more likely to be decided ibexdil direction than non-salient
cases, although the effect falls just short ofstaamdard level of significance<0.06). As

was the case with the Rehnquist and Burger Cabs\Warren Court results indicate that
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in cases of high importance, outcomes were moedylito be liberal than in cases with
lesser importance. While issue familiarity did e&hibit an impact on case outcome,
complexity did. As complexity increased, cases waoee likely to be decided in a
conservative direction, though this effect is maadjy significant p=0.08).

Moving to the accountability variables in tfg equation, the coefficient fay.S.
as a direct partys, in accord with the Rehnquist and Burger figginnegative and
statistically significant, suggesting once agaat ttases in which the U.S. was a direct
party were significantly more likely to be decidada conservative direction relative to
cases in which the U.S. did not participate. Evetihe very liberal Warren Court era, the
U.S. government, which frequently took the constvegposition in civil liberties
decisions, exhibited a significant influence asrad party*® However, unlike the
Rehnquist and Burger Court results, the effedi &. as amicugcompared to no U.S.
participation) is statistically insignificant, suggging that in only one participatory
capacity (direct party) was the Office of the Sitdic General influential in affecting the
Court’s outcomes. The interest group informationiremment exhibited no significant
influence on case outcome (in accord with Rehn@ndtBurger analyses). As was the
case with the Burger Court, statutory interpretatases were more likely than non-
statutory cases to be decided in a liberal diraeatiaring the Warren Court; but note that
this effect does not attain standard statistigaificance levelsg=0.125).

Compared to the Burger and Rehnquist Courts, th@a&®es from thes; equation

in Table 3.4 reveal that the hypothesized casd-factors, on the whole, exhibit the least

2 From 1962 through 1968, the U.S. took the conservptigéion in 83.6% of the cases in which it was
direct party. Across the three Court eras, then, this pageis very comparable.
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Coeff. (SE) p
Estimates Fronf; Equation (Effects on Case Outcome)

Intercept, 6o 1.704 (0.171) <0.001
Salience o1 0.648 (0.346) 0.061
Complexity, J62 -0.808 (0.459) 0.079
Issue Familiarity y63 -0.036 (0.145) 0.802
Information Environmentyg, -0.753 (2.008) 0.708
U.S. Amicus,jss 0.279 (0.501) 0.577
U.S. Party e -1.361 (0.409) <0.001
Statutory,)b7 0.655 (0.427) 0.125

Estimates Frong;; Equation (Cross-Level Interactions)
Policy Preferences (Avg. Effect)o 2.759 (0.195) <0.001

Salience y4;1 0.433 (0.367) 0.119
Complexity, 2 0.436 (0.480) 0.182
Issue Familiarity 43 0.224 (0.148) 0.065
Info. Environment 44 -1.365 (2.011) 0.249
U.S. Amicus,}is -0.332 (0.524) 0.263
U.S. Party Jis -0.205 (0.417) 0.311
Statutory,}i7 -0.854 (0.434) 0.025

Variance-Covariance Components

var(Uoj) 7.167 (0.960)
var(uy)) 2.512 (0.760)
coVv(Uoj, U1j) -1.908 (0.720)

Log likelihood = -1360.84
Number of choices (level-1 units): 3,242
Number of cases (level-2 units): 389
Likelihood Ratio Tests:
Full Model versus Regular, Pooled Logit Model:
x?=835.34, df=3, p<0.001
Full Model versus Random Intercept Model:
X?=39.92, df=2, p<0.001
Note: p-values in thg,; equation are based on 2-tailed tests, while those from
the £, equation are based on 1-tailed tests.

Table 3.4: Random Coefficient Model of HeteroggnaitSupreme Court Decision
Making, Warren Court (1962-1968 Terms)
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amount of systematic influence on the preferendebier relationship. As I will explain
in more detail below, | believe this is partly doehe lack of ideological variation across
the Warren Court justices.

First, the estimate gk, representing the typical impact of preferencegagain,
like the Rehnquist and Burger data, potent anésstatlly significant. The remaining
results from the3;; equation indicate thatlience as it did during the Rehnquist and
Burger eras, enhanced the preference-behavioromsaip, though not at standard levels
of statistical significancepE0.12). Also in common with the Rehnquist and Burge
analyses, the results suggest thatie familiarityenhanced the magnitude of preference-
based behavior on the Warren Court, but not quis¢éaamdard levels of significance
(p=0.065). Finally, unlike in the Burger and Rehntj@surts, the effect of complexity
on the preference-behavior relationship wasitive but not statistically significant.

Turning to the accountability factors, results frtém £,; equation indicate that
only one case-level factor exhibited a statistycaignificant effect on the preference-
behavior relationshipstatutory versus non-statutory casescommon with the Burger
and Rehnquist Courts, the result suggests thateWNa&ourt justices were more
ideologically constrained in statutory compareddo-statutory cases. The coefficient
for information environmenty,) is in the wrong direction, and is far from stagal
significance; thus, for all three Courts, the idgptal configuration of amicus briefs had
no significant impact on the preference-behavitati@nship.

Moving to the effect of U.S. participation, Tablel 3eveals that).S. as a direct
party exhibited a statisticallinsignificantimpact on the preference-behavior relationship

during the Warren Court. While results from the Ralist Court indicated that direct
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party participation by the U.S. influencbdththe overall propensity of the case to be
decided conservatively (relative to no U.S. pagoition)andthe magnitude of the
preference-behavior relationship, results fromearen Court mirror those from the
Burger Court: the direct party mode of participatggnificantly affected the case
outcome, buhot the magnitude of the preference-behavior relakigmsrhis finding
suggests that, unlike the Rehnquist Court, deferémward the OSG as a direct party was
not rooted in the multiple mechanisms of influedoeing the Warren and Burger Courts.
Regarding the effect of U.S. as amicus curiae,emi@sults from the Rehnquist
Court revealed an attenuation effect and BurgeriGesults revealed an enhancement
effect, results from the Warren Court reveal th&8.participation as amicus failed to
influence the magnitude of preference-based behaviws, the OSG in its amicus
curiae capacity failed to exhibit either path dfuence, that is, neither on the case
outcome nor the preference-behavior relationshig. differences across the three Court
eras in the influence of U.S. participation bedHar investigation, and | present and
discuss auxiliary analyses after presenting subgtimterpretations from the Warren

Court.

Substantive Interpretations — Warren Court

In this section, | discuss substantive interpretetj using APESs, for the same
case-level variables as analyzed for the Rehn8uisger Courts. Figures 3.14-3.17
provide the general substantive view of how eadedavel variable shapes the

preference-behavior relationship.
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Before discussing the core of the results, it istivaoting a general difference in
these graphs compared to the Burger and Rehngoust<C The difference centers on a
lack ofideological variationacross justices during the Warren Court. Thinldbgut the
heterogeneity framework and the conceptual rathplresented in Chapter 2 regarding
what the impact of preferences means, the grezdesicity for heterogeneity in Supreme
Court decision making exists when there is maxineological variation on the Court.
Such variation occurs when on a given Court, theegustices on the conservative end,
justices in the middle, and justices on the liberad. The Burger and Rehnquist Courts
possess a distribution of policy preferences agustges that is fertile ground for
detecting heterogeneity in preference-based behdwiom the descriptive statistics
presented in Appendix B, note how the standardadievis for the policy preferences
variable for the Burger and Rehnquist Courts aeatgr than the standard deviation from
the Warren Court? Moreover, from the descriptive statistics of tlem+iransformed
policy preferences variable, note that the ranghisfvariable is much greater for the
Burger and Rehnquist Courts compared to the Watmant. Thus, theapacityfor
heterogeneity in preference-based behavior is @reatthe Burger and Rehnquist Courts
due to the decent amount of ideological variathmat £xists on these Courts. But for the
Warren Court, there is not as much of a capacitietect heterogeneity in preference-

based behavior due to the lack of ideological w@ameacross the justices.

# Appendix B also shows that the mean of the policy pretevariable is much higher for the Warren
Court compared to the other two Courts. For the origimai-transformed policy preferences variable
(lagged proportion of liberal votes), the mean of policygreces for the Warren Court is 0.70, while the
means for the Burger and Rehnquist Courts are 0.48 andr@speéctively. Thus, in addition to possessing
relatively low variation, the distribution of preferencestfoe Warren Court is skewed toward the liberal
direction.
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In accord with what we know about the liberal War@ourt, this lower capacity
for heterogeneity in preference-based behaviorimgyily due to a lack of justices
anchoring the conservative end of the Court anghtedominance of liberal justices
(Justices Douglas, Goldberg, Fortas, Warren, Brendarshall, and Black). The most
conservative member during this period was Justeman, yet his average preference
score (on a scale where 0 is most conservativd anahost liberal) was 0.44. Indeed,
Harlan might be considered a moderate on the RéstnQaurt® And the second-most
conservative member is Justice Clark, who has amge preference measure of 0.52. In
essence, then, there are two groups of justicesgltiris era of the Warren Court:
liberals andmoderatesThus, for the Warren Court, tiapact of preferencas
conceptualized as how much more likely liberalstareast a liberal vote thanoderates
since it is moderates who anchor the right. Thesents a clear contrast to the Burger
and Rehnquist Courts, where there was a third gobyystices: conservatives.

Moving to a discussion of the substantive inteigtiehs and keeping the above
discussion in mind, Figures 3.14 and 3.15 illustitadw salience and issue familiarity
explain heterogeneity in the preference-behaviaticmship on the Warren Court.
Figure 3.14 slightly resembles an “asymmetric esbarent” effect and is somewhat
similar to that revealed for the Rehnquist and Bu@ourts while not nearly as
pronounced. That is, the liberals were slightly enlikely to cast liberal votes in salient

cases, yet the moderates (Harlan, Clark, White Siediart) appear not to have altered

% Though | cannot make explicit comparisons over time wmigrpreference measure (e.g., Baum 1989), |
am only trying to make the very general point that Hamdrile the most conservative member on the
Warren Court, probably does not mirror the most conseevatember on the Burger Court (Justice
Rehnquist) or the Rehnquist Court (Justice Thomas). Mereblarlan’s more moderate preferences could
be a result of the Court’s agenda.
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Figure 3.14: General Effect of Salience on the é&?efce-Behavior Relationship, Warren

Court, 1962-1968

their voting propensities in salient versus nornesdlcases. As was the case for the
previous two analyses, the asymmetric enhancenfieict as most crucial for the
behavior of the pivotal members of the Warren Cdaut again, recall that the pivotal
members throughout this area were liberals (mkshfiJustices Black and Brennan),
who were more likely to cast liberal votes in saieases compared to non-salient cases.
But this is not surprising given that we would esideoth their salient and non-salient
voting propensities to be in the liberal directidhus, the claim | made that salience
arguably exhibited different mechanisms acros®ckfit sets of justices is not supported
in the Warren Court, partly due to the lack of idgacal variation, an issue discussed

above.
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Figure 3.15: General Effect of Issue Familiaritytba Preference-Behavior Relationship,

Warren Court, 1962-1968

Figure 3.15 presents the general effect of isseditaity and the graph shows
how the Court’s high familiarity with an issue irtase enhanced the impact of
preferences, resembling an “enhancement-polariZagiffect akin to the Rehnquist and
Burger Court analyses. That is, Warren Court litsangere more likely to cast liberal
votes and moderates were more likely to cast ceatee votes for high familiarity
issues compared to low familiarity ones. Unlikehe Burger Court, where the effect was
more pronounced for liberals, the effect appeatsaie been especially pronounced for
the Warren Court moderates, who increased thesaroative voting propensities to a
greater extent than liberals increased their llbeyang propensities in cases with which

the justices possessed high familiarity.
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Figure 3.16: General Effect of U.S. Participationtbe Preference-Behavior

Relationship, Warren Court, 1962-1968

Figure 3.16 displays the general effects of U.&ti@pation on the preference-
behavior relationship for the Warren Court. Thaifegclearly shows how the impact of
preferences wasot attenuated when the U.S. was a direct party,ivel& when it was
not involved. As was the case with the Burger Cdomt unlike the Rehnquist Court),
note how the lines run parallel to each other avgbess similar steepness levels. Like the
Burger Court, though, the graph illustrates thedtieffect of U.S. as a direct party on the
case outcome. As direct party, the U.S. had themgé¢effect of increasing the overall
propensity of the Court to decide a case consemlgtiThus, the results suggest that the
Warren Court, like the Burger Court, granted theé3GSdegree of deference, but unlike
during the Rehnquist Court, this deference wasdmensional. While the OSG affected
the case outcome, OSG participation as direct mditiied the same level of preference-

109



0.9
0.8 1
0.7

0.6 1 — Statutory
0.5 A —— Non-statutory

0.4+

Prob(Liberal Vote)

0.3
0.2

01 T T T T T 1
0 0.2 0.4 0.6 0.8 1 1.2
Policy Preferences (0=Conservative, 1=Liberal)

Figure 3.17: General Effect of Statutory Interptieta Cases on the Preference-Behavior

Relationship, Warren Court, 1962-1968

based behavior as when there was no OSG partimipdtigure 3.16 also demonstrates
how U.S. as amicus curiae affected neither the madgof the preference-behavior
relationship nor the case outcome.

Figure 3.17 presents the general effect of statwtersus non-statutory cases on
the preference-behavior relationship. Note thantlagnitude of the effect during the
Warren Court is considerably larger than for thémpiist Court and more closely
resembles the pattern seen for the Burger Cowtir€i3.17 reveals an “asymmetric
attenuation” effect. In statutory cases, only matketiberals and moderates were more
likely to move away from their more conservativesigions in non-statutory cases. As
was seen in the Burger Court analysis, the libatialsot alter their liberal voting

propensities to a great extent when faced withuigt or non-statutory cases. In accord
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Figure 3.18: Justice-Specific Effects of Salienndle Preference-Behavior

Relationship, Warren Court, 1962-1968

with Burger and Rehnquist analyses, the resultgestghat in statutory cases, justices
behaved in a more ideologically-constrained matimem in non-statutory cases.

Figures 3.18 and 3.19 present justice-centeredantinge results for salience and
U.S. participation. The figures were constructeédgishe same procedures as described
with respect to Figures 3.6 and 8°Figure 3.18 presents these results for saliemzk, a
the graph does not add anything substantial bewdrad was revealed in Figure 3.14.
The figure does delineate nicely the two blocaustices—Iliberals and moderates—
during this period. Justices Black, Marshall, B@mnwarren, Fortas, Goldberg, and

Douglas made up the liberal core that was ablemstiute liberal majorities in many

% Note that Figures 3.18 and 3.19 include all eleven justibesserved during this period. Recall that
Fortas replaced Goldberg in 1965, and Marshall replaced QlaB867.
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Figure 3.19: Justice-Specific Effects of U.S. Rapation on the Preference-Behavior

Relationship, Warren Court, 1962-1968

cases. The moderates consisted of Justices H&lknk, White, and Stewart. For each
group, the lines representing the preference-behagiationship appear to run roughly
parallel to each other for each group of justidém figure does show the very liberal
tendencies during the Warren Court. For instanca,typical salient case, the two most
liberal justices—Goldberg and Douglas—were mor@e @26 likely to cast liberal votes.
The remaining liberals were not too far behind flgare (80-90% likelihoods). Also, in
salient cases, the moderates—except for Harlan—mere than 50% likely to cast
liberal votes, suggesting that liberal outcomesailient cases were highly likely indeed.

The general pattern of influence salience exhibitedng the Warren Court, then,
is somewhat similar to that of the Burger and ReistdCourts. But given that lack of

ideological variation on the Warren Court compatethe other two Courts, the potential
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explanation | posited that salience operates Vfarént mechanisms across different sets
of justices is not as capable of being appliechéoWarren Court. As | have mentioned,
the capacity for heterogeneity in Supreme Couristlat making is, a priori, simply not

as vast for the Warren Court compared to the BurgdrRehnquist Courts.

Finally, Figure 3.19 presents the justice-speahalysis highlighting the impact
of U.S. as a direct party and amicus curiae. Wihilect party participation by the OSG
did not attenuate the preference-behavior relatipnsn the Warren Court, the figure
displays the substantively large effect directygérticipation had on the overall case
outcome, compared to no U.S. participation. Fohgastice, the probability of a
conservative vote increased by between 0.10 aridvihken U.S. participation varied
from no participation to direct party participatiahile the U.S. increased its propensity
of success as direct party, the figure also shbafs & priori, the OSG generally could
not count on majorities for the conservative positiNote that while each liberal
exhibited a decreased propensity of a liberal wdten U.S. was a direct party, all were
still above the 50% threshold of a liberal vote(eBlack had a 63% chance of casting a

liberal vote when U.S. was a direct party).

Summary

The results from the Model 2 specifications provitéform support for some of
the hypotheses across all three Court eras, unifejeation for others, and mixed
support across Court eras for others. To recapéttlee findings presented so far, Table
3.5 presents a summary of the effects of the aasad-factors on the preference-behavior
relationship for each of the three Court eras.tRerstatistically significant (at the
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0=0.05 level) and marginally significant (at the0.10 level) effects, the table indicates
whether the case-level factor enhanced or attedymieference-based behavior and lists
the pattern of influence the factor exhibited.

Table 3.5 shows that one of the hypotheses asedaidth attitude strength—
case complexity—uniformly exhibits no significantpact on the preference-behavior
relationship across all three Court eras, buttth@issue familiarity hypothesis receives
uniform support across all three Court eras. Thiwiples evidence for the notion that for
cases with which the Court has higher familiargyaaresult of the issue being actively
decided on in the legal system, preference-baseavio@ is consistently enhanced
relative to low-familiarity issues. Moreover, acsa| three eras, issue familiarity
exhibited an enhancement-polarization pattern fbdémce, suggesting that increases in
issue familiarity produced ideological bolsteringang both liberals and conservatives.

The salience hypothesis comes close to attainiffgramsupport across all three
Court eras. The effect of salience on the preferdrghavior relationship was significant
in the Burger and Rehnquist Courts, and closegiaifstant in the Warren Court analysis.
The results indicate that salience enhanced preferbased behavior in general, but the
asymmetric enhancement pattern of influence—eskhepi@mnounced in the Rehnquist
and Burger Courts—suggests a more nuanced effesetiehce since salience increases
the propensity of a liberal case outcome. The te$edl me to speculate that salience may
work via different mechanisms across different gypgjustices. Given a salient case,
conservatives are largely unfazed, liberals engageological bolstering, and
moderates (typically moderate conservatives) ekhibincreased liberal voting

propensity. This suggests that while salience weikshe attitude strength mechanism
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Case-Level Factor Effect on Preference-Behavior Rationship

Warren Court Burger Court Rehnquist Court
Attitude Strength
Salience None Enhancement Enhancement
(AE) (AE)
Complexity None None None
Issue Familiarity Enhancement* Enhancement Enhancement
(EP) (EP) (EP)
Accountability
Info. Environment  None None None
U.S. Amicus None Enhancement Attenuation*
(EP) (AA)
U.S. Party None None Attenuation
(AA)
Statutory Attenuation Attenuation Attenuation
(AA) (AA) (AC/AA)

* Indicates an effect with marginal significance (atdi®.10 level)
Letters in parentheses represent how the case-level famton(y the statistically significant ones)
affects the nature of the preference-behavior relationakippecified in Chapter 2 (corresponding to
Figures 2.2 and 2.3).

EP=Enhancement-Polarization

AE=Asymmetric Enhancement

AC=Attenuation-Consensus

AA=Asymmetric Attenuation

Table 3.5: Summary of the Significant Effects oa Breference-Behavior Relationship

Across Courts

for liberals, it may work via aaccountabilitymechanism for moderates and moderate
conservatives. This would lend evidence in favoa abntention that moderates and
moderate conservatives are attentive to certaireaads (policy groups, the media) and
that self-presentation considerations have an ibathese justices’ decisions. More
specifically, the findings could be consistent vathGreenhouse Effect,” whereby in

salient cases in particular, susceptible justi@&onnor, Kennedy, Blackmun, Stewart)
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voting behavior might reflect their desire for @@ifrom the media, which Sowell (1994)
suggests exerts left-leaning pressures on justices.

Another possibility for how moderate and moderateservative justices’
increasing liberal voting propensities in salieases is that it could be a function of the
measure employed. The Epstein-Segal (2000) salmeesure, which operationalizes
salient cases as those that appear on the froetqgdageNew York Timethe day after
the decision is announced, could be disproportedpaapping liberal decisions if a
liberal bias exists in thhew York TimesNhile | have justified the use of this measure a
bit thus far, a further justification centers oe tesue ofvho decides what is salierft
quick response is thmediathemselves, who essentially define what is ambissalient.
As the “leader of the pack,” tiéew York Timeplays a role in defining what is salient.
TheTimesis not a dictator in this task, of course, agresents a national constituency,
relies on subscriptions and advertising dollarst&y in business, and thus, thenes
seeks to represent, to an extent, the views obitstituents, the American people. The
bottom line is, then, that even if there is a bidarge or small—in the cases that thew
York Timeplaces on the front page, it matters most whapleguerceiveis salient, and
these perceptions of salience, for better or wasepften set by the media, and more
specifically, theNew York Timem its capacity as the leader of the pack.

Moving to the accountability summaries in Table, 3 information
environment hypothesis receives no support aclbzee eras, while the statutory
versus non-statutory hypothesis receives uniforppstt across all three Court eras. In
accord with strategic perspectives, the resulte#@id that justices are more ideologically
constrained in statutory versus non-statutory caldes results also revealed that
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statutory cases induce an asymmetric attenuatiberpaof influence, especially for the
Burger and Warren Courts. For the Rehnquist Cthetpattern resembles asymmetric
attenuation more than attenuation-consensus. Aatbwee eras, in statutory cases,
conservative justices were more likely to deviatarf their more conservative positions
they took in non-statutory cases. But liberals warethe most part, unfazed in their
liberal propensities regardless of whether the vasestatutory or non-statutory.

U.S. participation, as direct party and amicusarirexhibits the most
inconsistent findings across the three time peribdsing the Rehnquist Court, both
modes of U.S. participation exhibited expectedatfiethat is, both attenuated
preference-based behavior (amicus with marginalifstgnce) and both exhibited an
asymmetric attenuation pattern of influence. Besthresults do not hold for the Burger
and Warren Courts. Direct party participation haceffect on preference-based
behavior; amicus curiae participatienhancegreference-based behavior during the
Burger Court yet had no effect during the Warreni@o

On the whole, the findings suggest that the inftgeof the Office of the Solicitor
General, as both a direct party and amicus cuni@egrown more potent over time,
particularly in its ability to attenuate the maguié of preference-based behavior. This
evidence appears to challenge the evidence prodwycBeen, Ignagni, and Meernik
(2003), who contend that the OSG'’s influence axascuriae hadecreaseaver time.
However, it is important to note that Deen et ghmine aggregate success rates—the
proportion of times the OSG wins as amicus—oveefiwhich is a more diffuse

measure of influence. The evidence | have prodtinesifar examines how participation
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by the OSG as direct party and amicus curiae (coeag® when it does not participate)
influences both case outcomes and the magnitupeetdrence-based behavior.
Moreover, the inconsistent findings regarding U&ticipation across the three
Court eras beg the question of whether there ane smnditions under which OSG
participation as either direct party or amicus aairaffects the preference-behavior
relationship. The next section contains two se@uxiliary analyses that test whether the
impact of U.S. participation on preference-basduhbm®r is conditional on the political
party of the Solicitor General or the ideologicakjtion taken by the OSG (as amicus) in

a case.

AUXILIARY ANALYSES FOR THE EFFECTS OF U.S. PARTICIP ATION

In this section, | further investigate the infleerof U.S. participation on the
preference-behavior relationship by asking wheiisezffects depend on either (1) the
ideological position taken by the Office of the iBibdbr General as amicus or (2) the
political party of the President who appointed $udicitor General (SG). Unlike its direct
party role, the OSG, as amicus curiae, is freeippart either side of the case, and it
often adopts the position of the president (e.egaf1990, 137-140). Thus, it may be the
case that the justices (or certain types of jus}ioespond to liberal versus conservative
position-taking by the OSG in different ways. lalavestigate whether the impact of
both direct party and amicus participation by tH&30on the preference-behavior

relationship is conditioned by the party of thesient who appointed the SGFor

2" From here on in, | assume that the Solicitor Generaltissofame party as the President who appointed
him.
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instance, during the relatively conservative RelstqDourt, did Democratic Solicitors
General during the Clinton administration exhibi same degree of influence as

Republican Solicitors General during the GeorgeBush administration?

Auxiliary Analysis 1: Liberal versus Conservative (5G Position-Taking as Amicus

Table 3.6 provides a breakdown of liberal versusseovative position-taking by
the OSG as amicus curiae during portions of thergaBurger, and Rehnquist Courts
that | have examined thus far. During the Warrear€period under examination, the
OSG as amicus took the liberal position 79% oftime and the conservative position
only 11% of the timé® This is not surprising given that Solicitors Gealeturing this
period were Democrats appointed by Presidents Kgnaed Johnson. Note that the U.S.
Reports list amicus participation as neutral (“Nision” in Table 3.6) if the OSG did
not specifically advocate for one of the directtigarin the case; during the Warren
Court, the OSG was neutral about 9% of the time.

During the 1975-1985 terms of the Burger Courhsssvative amicus position-
taking eclipsed liberal position-taking, which agaeems logical given the
preponderance of Republican SGs during thisEFable 3.7 shows that position-taking
differed between the Democratic and Republican. &agng the Carter presidency, the
Democratic Solicitor General took the liberal psit48% of the time and the

conservative position 29% of the time. But during Ford and Reagan presidencies,

2 Archibald Cox served as Solicitor General from 1961T8frgood Marshall from 1965-67, and Erwin
Griswold from 1967 to the end of my data for the Wa@aurt.

2 Appointed by President Nixon, Robert Bork served aiim General from 1973-1977. Wade McCree,

appointed by President Carter, served from 1977-1981L Bexa President Reagan appointee, served
from 1981-1985, and Charles Fried served from Octob#h 1®the end of my data for Burger Court.
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Court

Position of OSG as Amicus  Warren  Burger Rehnquist
Liberal 42 67 71

% 79.3% 32.8% 39.4%
Conservative 6 97 101
% 11.3% 47.6% 56.1%
No Position 5 40 8

% 9.4% 19.6% 4.4%
Total 53 204 180
% 100% 100% 100%

Table 3.6: Position-Taking by OSG as Amicus CuAaeoss Courts

Burger Court Rehnquist Court

Dem Rep Dem Rep
Position of OSG as Amicus 0OSG 0OSG 0OSG 0OSG
Liberal 28 39 12
% 48.28% 26.71% 53.15% 17.39%
Conservative 17 80 54
% 29.31% 54.79% 42.34% 78.26%
No Position 13 27 3
% 22.41% 18.49%  4.50% 4.35%
Total 58 146 69
% 100% 100% 100% 100%

Table 3.7: Position-Taking by OSG as Amicus CuB#atified by Party of the Solicitor

General

Republican Solicitors General took the conservatiogition about 55% of the time and

the liberal position 27% of the time. During thehiRguist Court period under

examination, conservative position-taking outnurelddiberal position-taking on the

whole, but when broken down by the Clinton verse®@e W. Bush administrations, the
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same type of pattern emerges as seen in the BGmet>’ For Clinton Solicitors
General, the liberal-to-conservative ratio was 58%2%, and for George W. Bush
Solicitors General, the conservative-to-liberalaatas 78% to 17%. The latter ratio is
striking indeed, suggesting that the Bush admiaitn, in conjunction with the OSG,
sought to take an overwhelming number of consereaiositions in front of the
Rehnquist Court.

These descriptive statistics reveal, particulatlgirt the Burger and Rehnquist
Courts, that there is a good amount of balancedstiberal and conservative position-
taking by the OSG. The first auxiliary analysistseshether the effect of U.S. as amicus
on the preference-behavior relationship is distmoen the U.S. takes the conservative
versus liberal position. Thus, in this analysiestimate a model similar to the Model 2
specification described in this chapter, except th&. participation is a four-category
nominal variable instead of a three-category véeiabhe categories are: U.S. as amicus
supporting the liberal side, U.S. as amicus supmpthe conservative side, U.S. as a
direct party, and no U.S. participation (the bametategory). | conduct this analysis for
the Burger and Rehnquist Courts only. | excluddyaag the Warren Court given the
maldistribution of amicus position-taking duringstime period.

Table 3.8 presents the results in condensed famely, it only includes the
relevant U.S. participation variables; the remajrfime variables in the Model 2
specification were included in the model, but ateleded from Table 3.8 due to space

considerations. For the Burger Court, the reseleal some interesting findings. First,

%0 Solicitors General during the Clinton administratioerevDrew Days (1993-96), Walter Dellinger (1996-
97), and Seth Waxman (1997-2001). Solicitors General gltihea George W. Bush administration were
Theodore Olson (2001-04) and Paul Clement (2005-dirren
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Burger Court Rehnquist Court

Coeff. (SE) p Coeff. (SE) p
Estimates Fronf; Equation (Effects on Case
Outcome)
U.S. Amicus, Lib. Pos. 1.120(0.516) 0.030| 0.506 (0.638) 0.428
U.S. Amicus, Cons. Pos. -2.0090.437) <0.001| -2.657 (0.568) <0.001
U.S. Party -2.265(0.293) <0.001| -1.303 (0.511) 0.011

Estimates Frong,; Equation (Cross-Level
Interactions)

U.S. Amicus, Lib. Pos. -0.626(0.551) 0.128| -0.269 (0.811) 0.370
U.S. Amicus, Cons. Pos. 1.7910.509) <0.001| -0.554 (0.710) 0.218
U.S. Party -0.252 (0.308) 0.207| -1.266 (0.633) 0.023

Note: The remaining five case-level factors were includélde model, but excluded from this table due
to space considerations.

Table 3.8: Random Coefficient Model — Testing tlfle& of OSG Amicus Position-

Taking

liberal amicus position-taking significantly incesal the propensity of a liberal outcome
(seen in thg%; equation) relative to no OSG participation. MorepViberal position-
taking as amicus appears to hatwenuatedoreference-based behavior (as hypothesized
regarding OSG amicus participation in general),rmitat a statistically significant level
(p=0.13). Conservative position-taking by the OSGruthe Burger Court also
significantly affected the propensity of a conséimeacase outcome. This shows that the
OSG was influential as amicus (in terms of influagadhe case outcome) when it took
both the liberal and conservative positions. Redulim thef;; equation show that the
enhancement effect of OSG as amicus revealed il BaB is driven largely by
conservative position-taking by the OSG, and ndiitisral position-taking. This

suggests that the nature and magnitude of therprafe-behavior relationship during the
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Figure 3.20: Justice-Specific Effects of U.S. Ansisuhen Taking the Liberal or

Conservative Position, Burger Court, 1975-1985

Burger Court was conditional on the ideologicalipos taken by the OSG. Liberal
versus conservative position-taking exhibited diaioally opposed effects on
preference-based behavior.

Figure 3.20 presents the substantive interpretatidthese results in the form of
APEs. In addition to showing the overall increaséhie propensity of a conservative
decision when the OSG took a conservative positiagyre 3.20 succinctly reveals how
the OSG’s conservative position-taking resultethore ideologically-polarized decision
making compared to when the U.S. did not partieip@he effect appears to be driven by
the two most liberal members of the Burger Couwrstides Marshall and Brennan. These
two justices were not swayed when the OSG tooktimservative position, in contrast to

the remaining justices who engaged in more contieevaoting propensities. When the
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Figure 3.21: Justice-Specific Effects of U.S. Ansiauhen Taking the Liberal or

Conservative Position, Rehnquist Court, 1994-2004

OSG took the liberal position, the overall increasa liberal case outcome is evident in

Figure 3.20; one can also see the slight attenuatdtern of influence, relative to no

U.S. participation, of OSG participation as libemalicus. Although the effect does not

reach even tha=0.10 level of significance, the result shows ttgral position-taking

by the OSG had the expected effect (attenuationhempreference-behavior relationship.
Figure 3.21 displays the substantive interpretadioiime OSG position-taking

results for the Rehnquist Court. In conjunctionhwitable 3.8, the results demonstrate the

significant effect of conservative position-takiogthe OSG as amicus on the case

outcome and the insignificant effect of liberal pios-taking. Note how Justices Breyer,

Ginsburg, and Souter in particular were each estidhe have about a 50% likelihood of

voting in the conservative direction when the O8&kta conservative position, and
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Justices Thomas, Scalia, and Rehnquist were aB8utli@ely to cast a conservative vote
under this condition. This finding seems to indictitat the justices granted the OSG a
great amount of deference when it took the conseesaosition (see Segal 1990). This
vast degree of deference is not accorded to the WIS it took the liberal position;

note how the justices’ voting propensities wergéddy unfazed by liberal position-taking
compared to when the OSG did not participate. Alsaccord with the results from the
Table 3.8, Figure 3.21 shows that neither conseevabr liberal position-taking by the
OSG as amicus exhibited a significant impact onptieéerence-behavior relationship.
Note how all three lines representing the prefezdmehavior relationship run roughly
parallel to each other, signaling that the magmtofipreference-based behavior was not
significantly altered between the three categories.

Overall, the results from these two analyses slawvwhen breaking down OSG
amicus participation into liberal and conservapesition-taking, the impact of OSG
participation as amicus curiae is a more nuancedqinenon, especially for the Burger
Court. The precise nature of the influence of O@@igipation as amicus curiae depends
on the ideological position taken by the OSG. Mempstratifying by liberal versus
conservative amicus position-taking by the OSGhefithe previous findings concerning
the changing influence of OSG as amicus over tiMeile both liberal and conservative
amicus position-taking by the OSG influenced cageames during the Burger Court,
only conservative amicus position-taking has sigaiftly influenced case outcomes in
the Rehnquist Court. These findings, then, do ditional support to Deen et al.’s
(2003) evidence of a decreasing trend in the O8@isence on case outcomes when
acting as amicus curiae.
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Auxiliary Analysis 2: Effects of U.S. Participation Stratified by Solicitor General’s
Political Party

The second auxiliary analysis tests whether theceffof U.S. participation, both
as direct party and amicus curiae, on the preferxdeatavior relationship are distinct
between Republican and Democratic Solicitors Gén8nace the U.S. does not have the
discretion it does in amicus position-taking (Setfz80), the percent of the time the OSG
takes the conservative position should be simdanss party lines, which generally has
been the case over time. During the Burger CowpuRlican OSGs took the
conservative position 81.5% of the time, and DembciOSGs took the conservative
position 80.6% of the time. During the Rehnquisu@gathe analogous figure for
Republican OSGs is 89.3%, for Democratic OSGs,%1.0

| estimate models similar to the Model 2 specifmatescribed in this chapter,
except that U.S. participation is now a five-catggmominal variable with the following
categories: Amicus participation by a Democratid@8micus participation by a
Republican OSG, direct party participation by a Dematic OSG, direct party
participation by a Republican OSG, and no U.S.igipgtion (the baseline category).
Since there was no change in the party of the éasduring the Warren Court, |
conduct this analysis for the Burger and RehndCigsirts only.

Table 3.9 presents the results including only glevant U.S. participation
variables. Results for the Burger Court indicatd thhile both Democratic and
Republican OSGs significantly influenced the casieame as direct party, only
Republican OSGs, and not Democratic OSGs, signifiganfluenced the case outcome
as amicus. Moreover, we can see how the enhancefieat on preference-based
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Burger Court Rehnquist Court

Coeff. (SE) p Coeff. (SE) p
Estimates Fronf; Equation (Effects on Case
Outcome)
U.S. Amicus, Democrat -0.70710.528) 0.180| -0.671 (0.560) 0.231
U.S. Amicus, Republican -0.7350.380) 0.053| -2.089 (0.655) 0.001
U.S. Party, Democrat -2.2860.426) <0.001| -1.574 (0.577) 0.006
U.S. Party, Republican -2.5540.341) <0.001|-0.795 (0.706) 0.260

Estimates Frong;; Equation (Cross-Level
Interactions)

U.S. Amicus, Democrat 0.1450.546) 0.395| -0.799 (0.702) 0.128
U.S. Amicus, Republican 0.9230.422) 0.014|-0.843 (0.799) 0.146
U.S. Party, Democrat -0.5390.431) 0.105|-1.258 (0.709) 0.038
U.S. Party, Republican 0.1510.359) 0.337|-1.794 (0.826) 0.015

Note: The remaining five case-level factors were indudéhe model, but excluded from this table due
to space considerations.

Table 3.9: Random Coefficient Model — Testing tlfife@& of U.S. Participation Broken

Down by the Solicitor General’'s Political Party

behavior by U.S. as amicus, as was revealed ineTaB| is driven by Republican OSGs,
who, unlike their Democratic counterparts, sigrfily enhanced the preference-
behavior relationship. Also, the expected attelouagiffect of U.S. participation as direct
party comes close to standard levels of statissicgtificance p=0.105) for the
Democratic OSG,; for Republican OSGs, direct pasrtipipation failed to exhibit a
significant effect on the preference-behavior retathip. | do not report any graphical
presentations of these auxiliary analyses for they8& Court as they do not reveal any
compelling patterns beyond what has been repotreerall, the results indicate that the
nature and magnitude with which both forms of h&ticipation affected preference-

based behavior on the Burger Court was conditionghe political party of the OSG.
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Finally, moving to the Rehnquist Court results, [€ah9 indicates that amicus
participation by Republican OSGs significantly ighced the propensity of a
conservative case outcome, while Democratic OSGsrasus exhibited no such
significant effect. The results are thppositefor the U.S. as a direct party: case
outcomes were significantly more likely to be canaéive for Democratic OSGs during
the Rehnquist Court, while they waret significantly more likely to be conservative for
Republican OSGs. When breaking down U.S. amicuscgeation between Republican
and Democratic administrations, the results noveaéthat both attenuated the
preference-behavior relationship, but not at asieally significant level. Finally,
compared to no U.S. participation, both Republi@ad Democratic OSGs significantly
attenuated preference-based behavior as diregt part

Graphical presentations of these results, aganmgusPESs, are presented in
Figures 3.22 and 3.23. In Figure 3.22, note themgaffect of OSG amicus participation
by Republicans; the liberal justices, moderate eoratives, and conservatives were all
much more likely to vote conservatively given Rem#an OSG amicus participation
compared to no OSG participation. However, no ¢astollowed suit for OSG amicus
participation by Democrats. The three strong corseres were unfazed, and both the
moderate conservatives and the four liberals mavége conservativedirection when
the Democratic OSG participated as amicus curiae.

For U.S. as a direct party, as seen in Figure 31@®, the increases in
conservative voting propensities for the three eorative justices and the two moderate
conservatives during the Clinton administration paned to the George W. Bush
administration. Overall, the results indicate ttmt Rehnquist Court granted more
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Figure 3.22: Justice-Specific Effects of U.S. Ansidar Democratic versus Republican

Solicitors General, Rehnquist Court, 1994-2004
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Figure 3.23: Justice-Specific Effects of U.S. PéotyDemocratic versus Republican

Solicitors General, Rehnquist Court, 1994-2004
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deference to Republican OSGs as amicus, but iteplanore deference to Democratic
OSGs as direct party. Moreover, Democratic OSG#hérd dual effects on Rehnquist
Court decision making: both by directly affectitg tcase outconmend attenuating the
preference-behavior relationship. Thus, the leveleference given to the OSG as both
direct party and amicus curiae was conditionalhenptolitical party of the OSG.
Moreover, somewhat counterintuitively given the gratly conservative nature of the
Rehnquist Court, greater levels of deference weaatgd to Democratic OSGs as direct

party than Republican OSGs.

CONCLUSION

This chapter has set out to test Hypotheses 1-#héothree different Court eras to
ascertain the degree to which the hypotheses lwot/er time. Overall, the findings
discussed above, the recapitulation of those esarid the auxiliary analyses provide
significant empirical evidence that, contrary todd who assume that the impact of
preferences is constant across a wide varietytuditsons preference-based behavior
varies across cases, and it does so in interestimsystematic way$he evidence
reveals that some case-level factors associatédattitude strength and accountability
are capable of significantly shaping the naturpreference-based behavior in a
compelling manner that has implications for legaicomes. Moreover, some of these
factors, especially U.S. participation, exhibittguiifferent effects on the nature and
magnitude of preference-based behavior over time.

The discussion of the results in this chaptertaedsummaries presented in Table
3.5 suggest that the attitude strength factorsbéxmore consistent effects across the
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three Court eras than the accountability factergdrticular, the patterns of influence for
salience and issue familiarity on the preferendeali®r relationship were consistent
across the three eras. However, the statutorypirgtation variable was the only
accountability-related factor that exhibited a gsteit pattern of influence. This
evidence might suggest that attitude strength hasé conceptualized it, is the more
potent mechanism underlying the preference-behaglationship. Future research on
this comparison between the influences of theualtitstrength versus accountability
mechanisms on the preference-behavior relationsitlipe able to dissect this issue in
more detail.

From a research design and methodology standpbistchapter demonstrates
how a multilevel modeling framework can be applie@nalyses of judicial decision
making. With a focus on the levels of analysis enésn Supreme Court decision
making, the multilevel framework allows one to mbebeplicitly how higher-level
variables (case-level factors) explain variatiotoiner-level effects (the impact of
preferences on justices’ choices).

Overall, then, this chapter has attempted to explaméhtellectual community’s
knowledge of Supreme Court decision making by syatecally examining case-level
conditions within the Court’s immediate environm#rdt strengthen or weaken the
impact of policy preferences on the choices justioake. | have underscored the notion
that the preference-behavior relationship on therOe shaped by the varying situations
and conditions that confront the justices from dasease. The following chapters test
how two specific types of situational factors—stgat considerations and legal
considerations—shape the nature and magnitudeeqiréiference-behavior relationship.
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CHAPTER 4

EMPIRICAL ANALYSIS OF HOW EXTERNAL STRATEGIC CONSIBERATIONS

SHAPE PREFERENCE-BASED BEHAVIOR

What role, if any, do elements of the externaltfaill environment—namely
public opinion and the preferences of the othendias—play in Supreme Court
decision making? Theoretical and empirical schbigreas provided mixed conclusions
on the extent to which and the processes by whiebet types of considerations may
influence the choices justices make. With some gbi@es, scholars who study the role
of strategic considerations in Supreme Court decisiaking tend to focus exclusively
on thedirect effectof these considerations on decisional outcomesppssed to
specifying the degree to which strategic considemataffect the magnitude of the
preference-behavior relationship on the Court.t&¢ia considerations, then, may exhibit
multiple roles in decision making—both as a direfiuence on case outcomasdas a
moderator that determines the magnitude of theioelship between policy preferences
and behavior. In highlighting this latter role, &t fits squarely within the heterogeneity
framework put forth in this dissertation, this cteagests the extent to which public
opinion and the preferences of Congress and thederd explain variation in

preference-based behavior on the Supreme Couredver, the research design put
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forward in this chapter sheds light on whether mdkstrategic considerations exhibit
direct effects on the Court’s outputs. Below, Igmet a brief review and assessment of
relevant work that posits the influence of extestedtegic considerations on Supreme
Court decision making.

As | discussed in Chapter 1, the attitudinal m@8elgal and Spaeth 2002) posits
that the justices are largely unaccountable to teglpublic and the other branches of
government. Moreover, given that Congress and tbsidRent rarely revisit the decisions
of the Court or attack the Court’s jurisdictionabpacity, justices possess no incentives to
behave strategically, and therefore, they neved teaccount for how Congress or the
President might respond to their decisions. Orother hand, strategic theorists who
posit the influence of the separation-of-powersR$&tructure argue that justices often
do possess incentives to anticipate how Congrassh@enPresident might respond to their
decisions, and therefore, they cannot necessaefig\ye sincerely on the basis of their
policy preferences (Eskridge 1991a; Ferejohn anthyést 1992; Spiller and Gely 1992;
Epstein and Knight 1998; Martin 1998; Bergara e2@0D2). Instead, a justice’s decision
calculus explicitly accounts for how these extertbrs might respond to his or her
choice. According to strategic perspectives, thgaob of these external factors is rooted
in justices’ pursuit of their policy goals, whiokads them to possess a strong desire for
their decisions to survive in the political syst@askridge 1991a; Epstein and Knight
1998; Martin 1998). Thus, a strategic justice wdk necessarily vote sincerely in accord
with his or her preferences, but will consider plogential consequences, with respect to

the other branches, resulting from his or her dacis a case. According to strategic
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perspectives, the forecast of these consequenags plsignificant role in justices’
decision processes.

Most SOP perspectives have assumed that sincegsgiossess policy-driven
motivations to have their decisions survive inploétical system, they are more likely to
be more constrained statutorydecisions rather thasonstitutionaldecisions (e.g.,
Eskridge 1991a, 1991b; Epstein and Knight 1998 p@&reb). This is due to the fact that
Congress and the President can override the Catiatstory decisions with standard
legislation, yet a constitutional amendment is nexglito override a constitutional
decision (but see Meernik and Ignagni 1997). Thdexnce in Chapter 3, for all three of
the periods studied, supports the general contetttiat the justices are generally more
ideologically constrained in statutory cases compao constitutional cases. However, as
alluded to in Chapters 1 and 3, some scholars mak the case that external strategic
considerations may indeed affect the Court’s ctrtginal decision making as well (e.g.,
Rosenberg 1992; Meernik and Ignagni 1997). Epskaiight, and Martin (2001)
contend that justices may actuallyrereconstrained in their constitutional decision
making because the potential of congressionalsalsrimay come in the form of Court-
curbing (e.g., stripping the Court of its jurisdact to hear certain constitutional cases),
which could diminish the power and prestige of @wrt as a political institution. The
prospects of these types of reprisals, accordirigpgiein et al., are far more ominous
than having their statutory decisions overturne€bygress. On the whole, little
empirical evidence exists for the impact of congi@sal and presidential preferences on

the choices justices make (but see Spiller and G@d2; Bergara et al. 2002), and Segal
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(1997) and Segal and Spaeth (2002) have produdddree that rejects many of the
SOP hypotheses.

Regarding the impact of public opinion on the jcss$i, some scholarship argues
that since the justices are mindful that they amlypreliant on the public for the full
implementation of their policies, they must accdiontthe general ideological nature of
the public (Mishler and Sheehan 1993; Flemming\Wiodd 1997; Stimson et al. 1995;
McGuire and Stimson 2004). Stimson et al. (199%) icGuire and Stimson (2004)
claim that a mechanism by which justices incorpoptblic preferences into their
decision processes is viational anticipation That is, they “sense the [public’s] mood of
the moment, assess its trend, and anticipate fisecmences” (Stimson et al. 1995, 545).
Therefore, “strategic justices must gauge the pliagavinds that drive reelection-
minded politicians and make decisions accordin@WtGuire and Stimson 2004, 1019).

Some studies claim to have found empirical evideriadirect link between
public opinion and Supreme Court decision makingstiér and Sheehan 1993; Link
1995; Flemming and Wood 1997; Stimson et al. 188&Guire and Stimson 2004). Yet
others (e.g., Norpoth and Segal 1994) contendatimaevidence of an association
between public opinion and justices’ choices ishigndirect. The impact of public
opinion, according to the latter view, is a funaotiaf the way justices are appointed to the
Court. Public preferences influence electoral oumes, which directly affect what type of
President and Senate are elected. Then, of cdhes€resident and Senate decide who
will be on the Court. This line of reasoning hearkéack to Dahl’'s (1957) argument that
the Court will always be ideologically aligned withe President and Congress due to the
institutional mechanisms for putting people on $tupreme Court. According to Norpoth
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and Segal (1994), then, the direct effects of pughinion on judicial outputs that certain
studies have inferred are actually indirect, amy tvork through the selection process.
This argument could be extended to those who dagyuee direct effect of congressional
and presidential preferences on the Court’s outpuliech would essentially reduce it to
Dahl’'s contention of an ideological alignment betwehe Court and the other branches
rooted in the selection process.

All scholarship discussed above has highlighteditrect effectsof external
strategic considerations on justices’ choices amdends that evidence in support of this
link warrants the conclusion that the political BammentconstrainsSupreme Court
decision making. As alluded to in previous chaptdrs issue of constraint is directly
related to the heterogeneity perspective put fiorthis dissertation. | contend that
instead of a direct effect of strategic consideraion justices’ choices, constraint
actually refers to how strategic consideratishape the magnitude of the relationship
between preferences and behavi@ut another way, constraint obstructs the abulity
justices to do what they want, that is, vote tk@icere policy preferences. Constraint,
then, entails that strategic factors reduce theesegf preference-based behavior on the
Court, a linkage that fits squarely within my hetgeneity framework and the theoretical
attenuation scenarios in Chapter 2. Martin’s (1998)lysis attempts to test for this
mechanism of influence by the SOP structure. Hasfiittle evidence of constraint on the
whole, but his findings suggest that the Presid&htbits a significant amount of
constraint on the Court in constitutional decisioaking. Recall that my heterogeneity

perspective is more general than the concept dftcaint in that my framework seeks to
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explain the entire range of variation in preferebased behavior, as opposed to factors
that only reduce, or constrain, the degree of peafee-based behavior.

The primary goal of this chapter, then, is to aseemwhether external strategic
considerations affect the preference-behavioricglahip, a task directly connected to the
dissertation’s heterogeneity framework about hdwasional factors shape the magnitude
of preference-based behavior. This mechanism bfante is also explicitly tied to the
concept otconstraintas | have described it both in this chapter aedipus chapters. A
secondary goal of this chapter is to test empigidal thedirect effectof external
strategic considerations on the Court’s outputgeNeat this latter task is connected
more closely with the bulk of scholarship on stgateonsiderations (e.g., Spiller and
Gely 1992; Mishler and Sheehan 1993; Flemming andd1997; Bergara et al. 2002,

McGuire and Stimson 2004).

CONCEPTUAL FRAMEWORK

Why would justices, who possess no direct accotulittabonnections to either
the other branches of government or the publicdrestrained by these external strategic
considerations? As alluded to above, various theateationales exist for why the
justices might want to account for the prefererafdbese external entities (e.g., Spiller
and Gely 1992; Ferejohn and Weingast 1992; Misirher Sheehan 1993; McGuire and
Stimson 2004). It makes sense why members of Cea@hCs) or the President would
want to follow what Stimson et al. (1995) call atfonal anticipation” strategy, given the
direct accountability link to the public. But whyowld Supreme Court justices follow
such a strategy given they are not explicitly bobpgbublic demands? As | alluded to in
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Chapter 2, while justices may never reach the $eokhccountability to the public that
MCs and Presidents maintain, it seems reasonadui¢ustices are at least mindful of
public preferences in the interest of maintainirgpad standing—both as individuals and
as part of a major institution of government—witle general public and the other
branches of government (e.g., McGuire and Stim€@42Baum 1997). Thus, it might
follow that justices possess a degree of accodityatn these audiencefepending on
how they are configuredPut another way, there are situations in whiehjtistices might
find it in their interests to consider the natuféhe political environment, both public
opinion and the preferences of the other brandhesking through an accountability
mechanism, this situational variation, | contendl, explain the degree of preference-
based behavior on the Court.

Under what conditions will justices be more likétyfeel accountable to the
public and other branches of government? | argaettle mechanism by which these
considerations will be effective turns on justiceshsitivity to the degree to which the
political environment is eithedeologically-consensualr ideologically-polarized
Figure 4.1 illustrates this general conceptual sehéor how consensus or polarization in
the political environment might affect preferenaesed behavior. The figure is relevant
to both consensus in public opinion and consensgtiénvand between the other branches
of government.

Figure 4.1 depicts three general types of confifuma the political environment
can take on. The middle situation on the X-axiBigure 4.1 represents a perfectly
polarized political environment, where the enviramhis evenly split between liberal
and conservative policy directions. In public opmithis would occur when 50% of the
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public support liberal policy direction, and 50%pport conservative policy direction.
With respect to the other branches of governmeatgrization can take several forms.
When thinking of Congress alone, polarization caddur when half of the members of
Congress (MCs) are liberal, and half are conser@aWhen thinking of both Congress
and the President together, polarization can begtioof in terms of divided versus
unified government; divided government implies aenpolarized political environment
than unified government. Figure 4.1 implies thakedgence away from the polarization
point represents increasing ideological consermsuard either the conservative or liberal
direction. An example of increasing consensus islipwpinion would be when the
percentage of people supporting liberal policy éases above 50% and the percentage of
people supporting conservative policy directionrdases below 50%. More specifically,
this would be an example of increasing liberal emssis.

My primary theoretical contention is thitie accountability mechanism will
become increasingly operative as the degree ofadgzal consensus in the political
environment increasesargue that increasing consensegulates the amount of room
preferences have to operates displayed in Figure 4.1, so that as consenstsases in
either the liberal or conservative direction, thegmitude of preference-based behavior
will decrease. For example, if public preferenceseasingly tend toward liberalism,
justices may feel more accountable to the pubhafiifi public preferences exhibit clear
divisions, i.e., they show polarization. One reastiy the justices may feel accountable
to increasing consensus is because the Court pessawither the purse nor the sword”
(e.g., Mishler and Sheehan 1993; Flemming and W®&&Y; Epstein and Knight 1998;
McGuire and Stimson 2004). Thus, with no officiaf@cement mechanisms, the Court
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Figure 4.1: How Polarization and Consensus Regtha&oom Policy Preferences Have

to Operate

relies on the public and the other branches of gowent to enforce its rulings. The
informal mechanism of the Court’s enforcementssnstitutional legitimacy grounded in
the public’s perception of the Court as an impaéial legally-grounded decision-maker
(e.g., Casey 1974, Caldeira and Gibson 1992; Giksah 2003). Therefore, justices
might seek to maintain a sense of good will with ¢cither branches of government and
with the public at large in order to sustain thau€s mystique and institutional
legitimacy, which helps ensure that its policied & properly implemented and
respected. The more sizable the political conseimseisher the public or the other
branches, the more likely the Court would operfiteeattacks that its decisions turn on

ideological grounds instead of objective, well-maasd grounds. Thus, the justices might
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find it in their interests to suppress what migatgerceived as ideologically-polarized
behavior in the face of increasing political cormen

Another reason the Court might feel accountablntancreasing consensus in the
political environment centers on the argument bgtsgic theorists that the Court seeks
to avoid political confrontations with the otheahches. As Pritchett (1961, 25) states,
“In general there are two lines of strategy whi@dn@ress can employ when it undertakes
to engage in controversy with the Supreme Coure ©Bno attack the decisions of the
Court to which it objects. The other is to attdo& Court as an institution.” Moreover,
some scholars (e.g., Rosenberg 1992; Epstein 20@1.) argue that while these weapons
are rarely brandished by Congress, the mere tliraaCongress could attack the Court is
often sufficient to keep the Court in line. Rosengh@d992; see also Epstein et al. 2001)
goes so far as to suggest that given the varidickss that Congress could potentially
wield against the Court, thhreat and not necessarily the passage, of court-curdring
decision-reversal legislation may be sufficient@mngress to impose constraint on the
Court. As political consensus in the political @oviment increases, the justices, feeling
more accountable to this consensus, would seeminghy to suppress what could be
perceived to be highly ideologically-based decisibecause the more consensus, the
more the potential for political reprisals, eitlirethe form of attacks on the Court’s
decisions or attacks on the Court as an instituttmwever, when polarization exists in
the environment, the lack of consensus in the enuiient lessens the need to feel
accountable to external political entities becatsmuld be more difficult to generate a

political coalition against the Court.
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If justices care about both their personal standimdjthe standing of the Supreme
Court as an institution with these important eesifithen as ideological consensus
increases toward either the liberal or conservatixection (which implies divergence
away from the polarization point), two effects sliboccur: (1) the degree of preference-
based behavior should decrease (the effect ceatnay heterogeneity framework), and
(2) the propensity of case outcomes should tendrwhe direction of consensus in
public mood or the other branches (the direct ¢ffea outputs central to most strategic
perspectives). The hypotheses below capture tiedfithese two effects.

Hypothesis 7 below states the expectation foeffext of consensus in public
mood on the magnitude of preference-based behavior.

Hypothesis 7 As ideological consensus in public opinion inses the impact of
justices’ policy preferences on behavior will dese.

| break down Hypothesis 8 from Chapter 2 into twpdtheses. Hypothesis 8a
focuses on how consensuihin Congress shapes preference-based behavior. Much of
the work on strategic theory has focused most ttasehow the Court strategically
accounts for the potential responses from Congpessarily because of the means
Congress has of attacking the Court, as statdteiftitchett quote above (see also
Murphy 1964; Spiller and Gely 1992; Epstein e28i01).

Hypothesis 8a As ideological consensus increasathin Congress, the impact
of justices’ policy preferences on behavior wilcdease.

Hypothesis 8b focuses on consensesveenCongress and the President. The effect
posited in Hypothesis 8a may be contingent on wdretie President is ideologically
aligned with Congress. If congressional consensistse but the President is not
ideologically aligned with this consensus, thendbestraining effect of congressional
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consensus will be dampened. A party-based manii@staf consensus between
Congress and the President is unified governmdntea manifestation of polarization
between the two branches is divided governmenidAalogically-oriented type of
between-branch polarization would be when congoessiconsensus tends toward, for
example, the conservative direction, but the Peggits a Democrat, and therefore is not
aligned with that consensus. Thus, | posit Hypagh@sk:

Hypothesis 8b As partisan or ideological consensus increas¢seerCongress

and thePresident, the impact of justices’ policy prefenon behavior will
decrease.

RESEARCH DESIGN, DATA, AND ANALYSIS

As in Chapter 3, a multilevel (hierarchical) madglframework presents unique
statistical modeling opportunities for ascertainiihg empirical validity of the hypotheses
stated above. The multilevel modeling frameworkoagmodates the central theoretical
issue at hand, that is, it can assess how higkel-t®ntextual factors—the degree of
polarization and consensus in public opinion amddtier branches of government—
explain variation in the relationship between ppliceferences and the choices justices
make. The models estimated in this chapter emptbyeg-level hierarchical structure:
justices’ choices nested within cases nested wytbams Justices’ choices are level-1
units, cases are level-2 units, and years (i.e.Ciburt’'s terms) are level-3 units.

This framework is also capable of integrating reseaesigns from past strategic
analyses into a single integrated model. | note@hapter 1 that past studies have tended
to talk past each other because they analyze sihyjijaotheses at different levels of
analysis. Studies by Spiller and Gely (1992) anthBe et al. (2002) are at the Court
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level, while Segal’s (1997) refutation of thesealfimgs is at the individual level.
Furthermore, studies by Mishler and Sheehan (1&8hson et al. (1995), and McGuire
and Stimson (2004) are at the aggregate leveldar kevel), while Flemming and

Wood'’s (1997) analysis is at the individual levdl multilevel framework specifies

three levels of analysis—choices, cases (Court)leaed years (aggregate level)—in one
model to examine: (1) how external strategic cagrsitions exhibit a direct effect on
outcomes (like past studies do), and (2) how egateronsiderations shape the magnitude
of preference-based behavior (which is central ydheterogeneity framework). Below, |
discuss my measurement strategy for the key vasabthen discuss model specification

and estimation.

Data and Measurement

To test the hypotheses, | analyze data consisfijugtices’ votes on all formally-
decided civil liberties cases from the 1953-200feof the Court. The data consist of
28,190 choices (level-1 units) nested within 3,288es (level-2 units) nested within 51
years (level-3 units). The dependent variable—age's choice in a case—is
dichotomous, where “1” is a liberal vote and “O’aigonservative vote. Additionally, to
respond to claims in the literature about whetherGourt responds to the political
environment differently in statutory versus constitnal cases, | also analyze data
separately for these two sets of cases. For stgtaéses, the data consist of 12,178

choices (level-1 units) nested within 1,394 casmge(-2 units) nested within 51 years

! Case selection criterion: ANALU = 0 (citation) or 4 (sptite); DEC_TYPE=1, 6, or 7; and VALUE &
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(level-3 units). For constitutional cases, the datasist of 16,003 choices (level-1 units)
nested within 1,825 cases (level-2 units) nestetimb1 years (level-3 unit$).

The key measurement strategy entails mapping theepas from the
polarization-consensus framework discussed preljargo a set of empirical measures
capable of assessing whether elements of theqabdlénvironment shape the magnitude
of preference-based behavior. First, to measurdegese of consensus in public opinion,
| employ Stimson’s (1999) measure of public moadtfi@ previous year. Public mood
represents “global preferences for a larger, motieeafederal government as opposed to
a smaller, more passive one across the spherédudrakstic policy controversies”
(Stimson et al. 1995, 548). The decision to lagipubood one year is in accord with
previous studies (e.g., Stimson et al. 1995; Flemgnand Wood 1997; McGuire and
Stimson 2004). Recall the temporal nature of therCoterms. For instance, the 1995
term of Court lasts from October 1995 to June 198th the great majority of decisions
being handed down in calendar year 1996. To imptémdéagged measure of public
mood, public mood from calendar year 1995 corredpavith Supreme Court data from
the 1995 term (October 1995 to June 1996).

My conceptual framework requires that | convertlpuimood into a measure that
ranges from polarization to consensus; moreovereasure is needed that can
differentiate liberal consensus from conservatimesensus, as depicted in Figure 4.1.

Figure 4.2 plots public mood from 1953-2003. Theamee theoretically ranges from 0

2 Classifications of statutory versus constitutional cases wede via the “AUTH_DEC” variable in the
Spaeth (2004) database. Following Epstein et al. (2084 fotlowing types of cases were classified as
statutory: supervision of lower courts, interpretatidan administration regulation or rule, and federal
common law. One case in the database was not given an “ADHE’ entry and was classified as neither
statutory nor constitutional.
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Figure 4.2: Public Mood, 1953-2003

to 100, where 0 represents completely conservatived, 100 represents completely
liberal mood, and 50 means that the mood is evapily between liberal and

conservative policy direction (see Stimson et 885], 548). Here, 50 would represent the
highest degree of polarization in public mood. Dgence from 50 toward 100 represents
increasing liberal consensus, and divergence frotoward O represents increasing
conservative consensus. Over this 51-year time, spda how public mood never falls
below 50. This means that there is never a dedgreenservative consensus in public
mood. Instead, public mood during this time spamlm&athought of in terms of the
degree of liberal consensus only. To measure csnsethen, | simply take the mood
measure at each time period and subtract 50. Emergtes a measure that theoretically

ranges from 0, which represents polarization inlipubood, to 50, which represents the
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highest degree of liberal consensus in public mbodeality, the measure ranges from a
low of 2.50 (which occurred in 1954) to a high 8t12 (which occurred in 1961). | then
recoded this measure so that it ranges from O to 1.

To capture analogous measures of the degree dbgleal consensus for
Congress and the President, | employ two typesezftsures: (1) a party-based measure
and (2) an ideology-based measure. Each will bd@rag in separate models. For both
measures, the configuration of Congress and th&dena corresponds temporally to
current Court data. For instance, the configuratib@ongress and the President in 1995
corresponds to the 1994 term of the Court (whiskslrom October 1994 to June 1995).
This assumes that if the justices are responsitteetother branches, they respond to the
environment as it currently is. Thus, the 1994 t@des brought about a change in the
configuration of Congress, which took effect in Jary 1995.

First, the party-based measure taps whether theneified or divided
government. Unified government represents consenghg political environment
between Congress and the President, while dividedrgment represents polarization
between the two branches; note how this measueteigant to Hypothesis 8b.

Moreover, to represent whether unified governmeim the Republican or Democratic
direction, | employ a hominal operationalizatiorttwihree categories: Republican
government, Democratic government, or divided goremt. | treat divided government

as the baseline, or excluded grdup.

% To be explicit, unified government occurs when one partyretsrthe Presidency, the House, and the
Senate. When this condition is not met, there is dividegmonent.

* | also employ a simple dichotomous measure, for whethes thenified or divided government, but no
differences in the substantive results emerge when usmgtasure versus my nominal measure.
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Figure 4.3: Congressional Ideology, 1954-2004

Next, the ideology-based measurement strategy $eaepture the degree of

ideological consensus (jithin Congress (relevant to Hypothesis 8a) and&veen

Congress and the President (relevant to Hypot®&gig-irst, this requires a measure of

congressional ideology. To capture justices’ petioap of the congressional

environment, | first calculate the House and Seradians for each year using

NOMINATE Common Space scores from the first dimengiPoole and Rosenthal

1997). Common Space scores allow one to make dioggparisons across both time and

across chambers. Then, to measure justices’ balpefst overall congressional

preferences, | employ Martin’s (1998) strategy a@talating the midpoint between the

House and Senate medians for each year. | plotrte@sure from the years 1954 through
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2004 in Figure 4.3. Negative scores represent ihitmeeal Congresses, and positive
scores reflect more conservative Congresses; @septs a moderate Congress.

Of course, this measure ranges from liberal to easagive, yet | require a
measure that ranges from polarization to consemsasngressional median of O would
represent the highest level of polarization in Gesg. It would mean that half of the
members are more conservative than the median mearxzehalf are more liberal.
Divergence away from O in the positive directiopresents increasing consensus in the
conservative direction, while divergence away fi@imn the negative direction represents
increasing liberal consensus. To create a measgeneric congressional consensus
(regardless of whether it is in the liberal or camstive direction), | simply take the
absolute value of my congressional median mea3iws.congressional consensus
measure ranges from 0.007, which represents thestoavnount of congressional
consensus (and the highest level of polarizatiimn(,172, which represents the highest
level of consensus. | recode this variable soitlrahges from 0 to 1.

Two more steps are required for my ideology-basedsurement strategy. First,
to distinguish between the effects of conservadive liberal consensus on preference-
based behavior, | create a dummy variable equalihd consensus is in a liberal
direction and “0” if consensus is in a conservatirection® | then interact this dummy
variable with the congressional consensus meastiieh offers the ability to test
whether liberal consensus has a significantly diffie effect on the preference-behavior

relationship than conservative consensus. Secardploy a measurement strategy to

® Put another way, this dummy variable equals “1” if thginal congressional median measure plotted in
Figure 4.3 is less than zero, and “0” if the originalgr@ssional median measure is greater than zero.
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assess how ideological consenbatveerCongress and the President shapes preference-
based behavior. The goal is to test whether presalalignment or non-alignment with
the direction of congressional ideology condititims impact of congressional consensus
on preference-based behavior. Thus, | create andtimemy variable equaling “1” if the
President’s ideology is in the same direction asdgtess’s, and “0” if the President’s
ideology and Congress’s ideology are in two differdirections. | use President’s party
as a proxy for the direction of ideology. Thus;ehgressional ideology is in the liberal
(conservative) direction and the President is a @zat (Republican), then the
presidential alignment dummy variable equals “Ifeswise, it equals “0”. Expecting
that presidential alignment will strengthen thestaamining effect of congressional
consensus on preference-based behavior and nomvedig will weaken this constraining
effect, | interact the presidential alignment vhalgawith the congressional consensus
variable.

As was noted in Chapter 3 and discussed in moeel detAppendix A,
measuring justices’ policy preferences is a comapdid issue in the judicial behavior
literature that requires careful attention in vasiaypes of judicial decision-making
analyses. Since the analyses in this chapter ¢onger time spans, | employ Martin and
Quinn (2002) scores, which are estimates of justigelicy preferences from a Bayesian

item response measurement mddeb measure is perfect, and this measure possesses

® The item response model from which Martin-Quinn scoreslarived strongly resembles the level-1
equation in the main model specification to be discussegpéthat preferences are specified as a latent
variable in Martin and Quinn’s model. Martin and Quin(2602) model specifies a case-varying intercept
(unobserved case-level heterogeneity), and the impact of prefeieatss specified to vary across cases.
Thus, justices’ ideal point estimates are those that bestagertkee underlying voting patterns in the data
given the certain assumptions made (i.e., controllingifmbserved case heterogeneity, allowing the
impact of preferences to vary across cases, and allowing jugtieé=rences to change over time).
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strengths and weaknesses, as discussed in moidrlégapendix A. The major
strengths of these scores are that they allowdorparisons across justices and across
time, something my lagged proportion liberal measamployed in Chapter 3 cannot
account for. While | believe that Martin and Quimeasures are best-suited for this
analysis, | also employed Segal and Cover (198§alSa al. 1995) scores, which are
based on pre-nomination editorials from four maewspapers. To demonstrate
differences in these results across models useggttwo measures, Appendix C includes
results using Segal-Cover scores for the analysgskamine all civil liberties cases
together’

To facilitate interpretation, Martin and Quinn sesmare transformed so that they
are mean-centeréd.also mean-centered each of the level-3 variatiirsissed above.
The motivation for mean-centering these varialdabe same as discussed in Chapter 3.

Descriptive statistics of the variables used is #nalysis are presented in Appendix B.

Model Specification

As mentioned earlier, the models estimated in¢hagpter employ a three-level
hierarchical structurgustices’ choices nested within cases nested wytbams Justices’
choices are level-1 units, cases are level-2 uaitd,years (i.e., the Court’s terms) are

level-3 units. For all analyses, the dependentdei—a justice’s choice in a case—is

"I will allude to the differences between the sets of resufigloying the two preferences measures in
footnotes.

8 Martin-Quinn scores originally range from about —4 litheto 4 (conservative). To transform Martin-
Quinn scores, | first switched the sign and then taanséd the variable so that it ranges roughly from —1
(conservative) to 1 (liberal). | did this by first reliog Martin-Quinn scores to range from 0-1, then
multiplying this value by 2, and finally mean-centerihgttvalue. Note that this transformation is perfectly
correlated with the original Martin-Quinn scores and doesmanty way alter substantive conclusions.
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dichotomous, where “1” is a liberal vote and “O’aigonservative vote. For binary
dependent variables, a Bernoulli sampling modspexcified, and | use a logit link. For
the logit link, first define PXj;=1) = pjt, which is the probability of a liberal vote for
choicei in casq in yeart. Then definey;: as the log-odds qfj: (i.e.,
it = log[pit / (1 — By)]), which allows one to specify the log-odds dmaar function of
the level-1 independent variables.

| specify two varieties of structural models. liestte each variety for (1) all civil
liberties cases, (2) statutory cases only, anddB%¥titutional cases only. Both
specifications, which are discussed in more dée&bw, are three-level random
coefficient modelsModel 1tests the hypotheses using the party-based mefasubhe
consensus between Congress and the President. Modalbe written as:

(Level-1 equation) 77 = foit + BiPRER;

(Level-2 equations) [ = yoot + Uojt
Bt = Viot + Usjt

(Level-3 equations) Jgot = 76oo + 7H01Mo0d + 750,DemGoy + 7503RepGoy+ oot
Yiot = Thoo + 7HoiMood + 7ho.DemGoy+ 7osRepGov+ o

Model 2tests the hypotheses using the ideology-basedureaent strategy for
consensus within Congress and between Congreghaiiesident. It has identical

level-1 and level-3 equations as Model 1, but éwelF3 equations are:

(Level-3 equations) ot = 76oo + 760:M0o0od + 750,CoNng + 7posibCong +
ThodPres + 7posCong*LibCong + 750¢Cong* Pres
* T'oot
Yiot = 7o + 7HoaMood + 70Cong + 7hedibCong +
ThodPres + MOSCOI‘]Q* LIbCOﬂg + ]EOGCong*Pres
* I'ot
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In the level-1 equation for both specificatioRKREF; is a justice’s policy
preference associated with choidga casg at timet. &y is a random intercept that varies
across cases and years, and it can be thoughtloé @sopensity of a liberal outcome.
Note that there are no observed level-2 varialgesifed in this model. However, as in
Chapter 3, this specification accounts for unobsgicase-level heterogeneity in both the
intercept (via the random effeck;) and the slope associated with policy preferelzes
the random effecty,;). Previous studies, most at the aggregate |dvad Have examined
the influence of external strategic consideratioamge employed designs incapable of
accounting for this case-level heterogeneity th&niown (particularly from Chapter 3) to
affect both the case outcome and the preferencavimtrelationship. Thus, accounting
for this unobserved case-level heterogeneity imggsaonfidence in the inferences about
the core parameters of interest by accounting détin the shifting propensities of liberal
outcomes and differing degrees of preference-blskdvior across cases.

Since all of the independent variables tapping el@sof the political
environment are year-level variables, they entéhénlevel-3 equations. For both
specifications yot represents the yearly propensity of liberal outesijo, which is the
central equation for testing the core hypothesgsesents the preference-behavior
relationship across time and is specified as atfomof the year-level factors
hypothesized to shape preference-based behawoeffircts in theso: equation are
cross-level interaction effects, which are seenenutgarly in the reduced-form
representation of Model 1 depicted in Figure 4.4.

In Model 1, both level-3 equations are a functibeansensus in public mood

(Mood) and the party-based measures for the configuratiche other branches of
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i =
Effects on annual

outcomes Thoo + ThoaiMood + 7o DemGoy + 7pRepGov+
Avg. effectof | 7, PREF; +
preferences

Cross-level MOlMood*PREF”'t + 7T_L02DemG0\,* PREF”[ +

interactions TEoRepGoy PRER; +

Error components| Uoit + oot + UytPRER; + roPREFR

Figure 4.4: Reduced-form Representation of Model 1

government@emGoyandRepGoy. Since each of these level-3 variables is mean-
centered, the effects in thg: equation represent the direct impact of each kkrian the
annual propensity of liberal outcomes. Table 4rhmarizes expectations for both
Models 1 and 2 for parameters from both geand j4o: equations. Although |
operationalize the political environment varialdesnewhat differently from previous
studies for purposes of tying them into my polar@aconsensus framework, past
studies provide some expectations for the direaicthe effects in thgso: equation.
First, in accord with findings by Stimson et al995) and McGuire and Stimson (2004), |
expect thatgo, > 0, which means that as liberal consensus inipuaimod (which again
ranges from polarization to liberal consensus)aases, the propensity for liberal
outcomes will increase as well. For the party-basedsures, strategic perspectives
suggest that | should expemh, > 0, which means that outputs will be more libevhen
there is Democratic government compared to divgimeernment. Moreover, g3 < 0,

then Court outputs are more conservative when iseRepublican government
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i =
Effects on annual| 7z, + 750;Mood + 70:Cong + 7oslibCong + 7gePres +

outcomes TB0sCoNng* LibCong + 750Cong* Pres +
Avg. effectof | 7, PREF; +
preferences

Cross-level MOlMOOd*PREF”'t + 78o2 Cong*PREFU't +

7503 ibCong* PREFR; + 750Pres* PRER; +
miosCong* LibCong* PREF;; + 750¢Cong* Pres* PRER;; +

Error components  ugjt + root + U1iPREFR; + rioPRER;

interactions

Figure 4.5: Reduced-form Representation of Model 2

compared to divided government. My heterogeneéyniwork suggests specific
expectations from thg equation, which contains how these factors explamation in
the preference-behavior relationship. From Hypaghésl expect thatzp;, < O, implying
that liberal consensus will reduce preference-basédvior. Also from Hypothesis 8b, |
expect thatzg, < 0 andrzes < 0, indicating that unified government of botle th
Democratic and Republican varieties, respectiwelly attenuate preference-based
behavior compared to divided government.

To view more clearly the working parts of Modelgafticularly the cross-level
interactions), the reduced-form representation oti#d 2 is depicted in Figure 4.5. The
same interpretive logic discussed with respect taldl 1 applies to Model 2. Table 4.1
summarizes the expected effects for bothyhend J4o: equations. For Model 2, the
same expectations emerge for the effects of consengublic mood for both thgo:
equation {&o1 > 0) and thg4o: equation {#o; < 0) for the reasons stated above. Recall
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Expected Effect from

Expected Effect Yot Equation
from ot Equation  (Preference-Behavior

Year-Level Factor (Court Outcomes) Relationship)
Model 1
Consensus in Public Mood T601> 0 T <0
Democratic Government Tho2> 0 7802< 0
Republican Government Tho3< 0 7603< 0
Model 2
Consensus in Public Mood T601> 0 7501< 0
Congressional Consensus None THp2< 0
Liberal Congress (Dummy) T6o3> 0 None
Presidential Congruence (Dummy) None None
Cong. Consensus*Liberal Cong. None None
Cong. Consensus*Pres. Congruence None Thos< 0

Table 4.1: Summary of Expected Effects in Empirisaalysis

that the congressional consensus measure rangep@larization to consensus in either
the liberal or conservative direction, so thereagirectional expectation for the effect of
this variable on Court outcomes in tje: equation. But for thgso; equation, Hypothesis
8a suggests that o, < 0, implying that congressional consensus wdluee preference-
based behavior.

Recall that, via its interaction with congressioo@hsensus, the dummy variable
measuring whether congressional consensus is iib#ral or conservative direction
primarily serves to determine whether consensus lthierent effect across liberal and
conservative Congresses. But for the liberal Cagdammy by itself, it is reasonable to
expect, from strategic perspectives, that injagequation g0z > 0, meaning that annual

outputs will be more liberal when there are lib€2ahgresses compared to conservative
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Congresses. For both thg: and )4o: equations, no clear expectation emerges for the
effect of the interaction between congressionakeasus and the liberal Congress
dummy. For the interaction between congressionaéeonsus and presidential
congruence, no expectation emerges for its efiec@aurt outcomes in thge; equation,
but for thepio: equation, Hypothesis 8b suggests tagé < 0. This effect suggests that
presidential alignment with the ideological directiof congressional consensus will
further attenuate (above and beyond the effeconfessional consensus) preference-
based behavior. For ease of interpretation, thdtsesection contains more simplified
interpretations of the effects (particularly théemnactions) from Model 2.

Finally, for Models 1 and 2, thgo: equations contain stochastic components at
level three (po) that represeninobserved heterogeneitythe response, that is,
unmeasured variability ipear-levelfactors that could affect the outcome. The
specification ofgo; Serves an important purpose for judicial votintadaat cover longer
time spans. It essentially allows one to be mordident in the inferences regarding the
parameters of interest because it controls for s@oled year-to-year variation in the
propensity of liberal Court outcomes. Thus, thiscfication increases one’s confidence,
for instance, that the core inferences about tfexsf of the strategic factors are not an
artifact of membership change. Membership changebeaconsidered a year-level factor
that may affect the overall propensity of a libetatision, and so the specificationr g
is one way of accounting for this type of variatidso, the stochastic component in the
WMot equationsr o, accounts for unobserved year-level heterogetiestymay explain
variation in the impact of policy preferences. Agoting for this unobserved

heterogeneity in the impact of preferences is ags@iul in analyses covering longer
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time spans. It accounts for unmeasured change®farpnce-based behavior that
undoubtedly occur from year to year and allows tonge more confident in the
inferences about the core parameters.

The level-2 error componentsy; andusj;, and the level-3 error componenigy
andrio, are each assumed to have bivariate normal disiwites, and therefore, one
estimates vatgy), vars), and cowloj, uyjt) for level two and vargoy), var(ioy), and

cov(Ugj, Ugj) for level three.

Estimation

Rodriguez and Goldman (2001) refer to maximum ikadd (ML) estimation
and Bayesian estimation via Markov chain Monte €@MCMC) as two “standards” for
estimating multilevel models with binary respon$&4_, which | used in Chapter 3,
requires integrating out the random effect(s) uae the unconditional distribution of
the outcome. This requires either numerical intégmausing quadrature-based methods
(Skrondal and Rabe-Hesketh 2004) or Monte Carkegration (see Train 2003).
Numerical integration becomes more computatiorddinanding as the number of
random effects increases. In a three-level modl feur random effects as | have
specified in this chapter, quadrature-based ML brexounfeasible.

Therefore, for reasons of computational feasihiligdopt the second “standard,”
employing Bayesian simulation via MCMC. Specifigall use Gibbs sampling—the

most widely-used MCMC routine—as implemented in BWGS 1.4.1 (Spiegelhalter et

® Other procedures, such as penalized quasi-likelihood (BLjnarginal quasi-likelihood (MQL), can
produce biased estimates of the variance components foy bésponse models (see Rodriguez and
Goldman 1995, 2001).
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al. 2004). The goal of Bayesian inference is tarese the posterior distributionthe
distribution of a parameter conditional on the dafahe posterior, the workhorse of
Bayesian inference, is constituted by two key comepds: theprior distribution of the
parameter and tHi&elihood or the “data.” Thus, when one specifies minimally
informative prior information about a parameteg(ezero mean and large variance), the
posterior reduces to the likelihood and one dranferénces similar to those one would
draw using frequentist (likelihood) analysis.

MCMC avoids numerical integration of multidimensabimtegrals inherent in
multilevel models with random effects by relying thhe Monte Carlo principle: we can
learn anything about a random variabdeby sampling many times from the probability
distribution that generated MCMC applies this principle to a joint posterior
distribution, treating the parametersrasdom variablesThe joint posterior is the joint
distribution of the unknown parameters conditiorathe known “data.” To approximate
the joint posterior, the Gibbs sampler samplesiitegly from the full conditional
distributions derived from the joint posterior ($&#l 2002, 311-16; Gelman et al. 2003;
Rodriguez and Goldman 2001, 342-43). As the nurabsimulations increases, the
process approaches the “target” distribution, ite2,joint posterior. One can then simply
summarize the posterior for a given parameter loyroanicating the mean, standard
deviation, and certain percentiles of the postatravs.

All models in this chapter employ non-informatickffuse) priors, meaning that

the likelihood (the data) dominates the prior instituting the posterior; therefore,

1 For a comprehensive overview of Bayesian data analysis MEIC, see, e.g., Gelman et al. (2003),
Gill (2002), and/or Congdon (2003).
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inferences are similar to what would be made uslhg'* For each model, | specified
three parallel Markov chairt and convergence was assessed via the Gelman &l Ru
(1992) test (see also Gelman et al. 2003; Cong868)2° Using this test for all models
in this chapter, convergence was apparent foraafipeters of interest after 30,000
iterations. Discarding the first 15,000 samplekstesults are based on the last 15,000
samples. Based on these samples, the results pabkent the posterior mean, standard
deviation, and 90% “Bayesian credibility interva{gkplained below) for three sets of
estimates: (1) effects of the year-level covariareshe annual propensity of liberal
outputs (estimates from thgy equation), (2) effects of the year-level covasata the
preference-behavior relationship (estimates froentt equation), and (3) the variance-
covariance components of the random effects. Réwtlisince the key variables
(consensus in public mood and the other branchgewdrnment) in this chapter are
level-3 variables, the effects arear-leveleffects. Thus, estimates from thg; equation

represent how level-3 variables affect the Couwntigputs across years, and estimates

" The random effects associated with both the random inteanejpandom slope at both levels two and
three are distributed as bivariate normal. | specify unifdistributions for the standard deviations of the
variance terms at each level (Gelman 2005). Alsoyffegameters are each assumed to be normally
distributed. | use standard diffuse priors for gfge with means 0 and precisions of 0.001; a precisitimeis
inverse of the variance, so a precision of 0.001 is equivadea variance of 1000.

2 For all models, good starting values were required teeaehionvergence. | first ran a reduced random
intercept logit model and used the coefficients from thadehas starting values for a one-chain model.
Following Congdon (2003), | performed an initial runl®00 iterations and used the mean and the upper
and lower bounds, respectively, of the 95% confidence intéawalach parameter as start values for each
of the three chains. | experimented with other start valugbéathree-chain model and used various start
values for two-chain models as well, using suggestioms €ongdon (2003), and the results are highly
stable across all specifications.

13 This requires monitoring the potential scale reducti®nwhich taps differences between the 3 chains,
for all parameters; convergence is achieved whienvery close to 1 for all parameters of interest. WRen
is close to 1, it indicates that the chains are overlappinghen@ibbs sampler is approaching the target
distribution.
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from the Jio: equation represent how level-3 variables affeetteference-behavior
relationship across years.

Bayesian credibility intervals are analogous td ganceptually distinct from)
confidence intervals in frequentist analysis. Goéitly intervals communicate the “range
of plausible values of an unknown parameter” argbpss intuitive appeal because they
“define the posterior probability that a paramdies in such an interval” (Raudenbush
and Bryk 2002, 402! To infer that a variable exhibits a non-zero effee want to
know how much of the posterior's mass is greaten tbr less than zero (depending on
whether the expected effect is positive or negativer instance, to conclude a positive
effect, it is necessary to have a high posteriobability that the parameter is greater
than zero. | report 90% credibility intervals—tHe &nd 9%' percentiles of the posterior
distribution—in order to assess whether at lea%b 8bthe posterior’s mass is greater
than zero (for a positive effect) or less than Z&voa negative effect). | use this 95%
standard to determine the statistical significanfcthe effects, and in the tables, | place
an asterisk next to intervals where at least 95%@posterior is greater than or less than
zero. If the & percentile is greater than zero, then there lisaast a 95% posterior
probability that the effect is positive. If the"®percentile is less than zero, then there is
at least a 95% posterior probability that the dffecegative. This inferential strategy is
consistent with basic one-sided Bayesian hypothestsg (Gill 2002, 203-07), which is

in turn analogous to the use of one-tailed testdassical, or frequentist, hypothesis

This is in contrast to frequentist interpretations,ahihiely on asymptotics to infer that “if we were to
draw an infinite number of samples of si¢gthe ‘truth’ would fall within our calculated confidence
interval 95% of the time.” Despite these differences, the paddistinctions between Bayesian and
frequentist means of inferring whether effects are disisinginle from zero are minor for purposes of this
analysis.
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testing. | also highlight effects that are sigrafit with at least 90% posterior probability
with a pound) sign; note that | do not, however, report the &9edibility intervals

(i.e., the 18 and 98 percentiles) upon which the 90% criterion is based

Results

| now discuss the results from both Models 1 amor Z1) all civil liberties cases
and (2) for statutory and constitutional cases isgply. For the data consisting of all
civil liberties cases, MCMC estimates of the Motigdlarameters are presented in Table
4.3, while Model 2 estimates are presented in Balé and 4.5. Goodness-of-fit
summaries for both Models 1 and 2 (for all ciViidrties cases) are presented in Table
4.2. Note again that the models reported in the/ loddhe chapter employ Martin-Quinn
measures of justices’ policy preferences. Appe@neports MCMC estimates (for
models analyzing all civil liberties cases) of Mtedé and 2 that employ Segal-Cover
scores. The results between models employing thenteasures produce some
substantively conflicting conclusions. While Append includes a discussion of why |
think that Martin-Quinn measures are superior tgab€over scores given the type of
data | am examining, the conflicting findings susfgat the discussion of the results
should be taken as less than conclusive.

| first discuss model fit for Models 1 and 2 tieaamine all civil liberties data
together. | assess model fit and comparison viddbeiance information criterion”
(DIC) (Spiegelhalter et al. 2002). DIC is a Bayasmodel comparison statistic that

combines deviance (-2*log-likelihood) with a measaof a model’s complexity. The
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Model 1 Model 2
Full model compared to:
1. Pooled model with no
random coefficients 33680.0 33630.0
2. Random Intercept only at
both level-2 and level-3 19530.0 19490.0
3. Random Coefficients at
level-2 only 17160.0 17140.0
Full Model:
Three-level random
coefficient model 17140.0 17130.0

Numerical entries are DIC statistics for eachehdadwer values indicate better model fit.

Table 4.2: Assessing Model Fit and Comparison U#iegDeviance Information

Criterion (DIC)

statistic is particularly useful in comparing varsomultilevel modeling specifications.
When comparing models using the same data, low€nfalues indicate better fit. Table
4.2 presents a set of DIC statistics that comgwedull three-level random coefficient
models presented here (for both Models 1 and 2) thitee different reduced models: (1)
a pooled logit that ignores altogether the mulelestructure of the data, (2) a model that
only specifies random intercepts (and not randosfiepences coefficients) at levels two
and three, and (3) a two-level random coefficientlel that ignores years as a third level
of analysis. Note that the exact same independatahles that are used in the full model
are used in each reduced model.

For both Models 1 and 2, the DIC statistics indidaiat the full three-level

random coefficient models provide the best fitred tlata compared to the three reduced

15 One can compare non-nested models using the DIC stdiisticpmparison requires use of the exact
same data.
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models. These results provide statistical justifozafor the posited three-level
hierarchical structure and the random coefficieatlel specification, where random
intercepts and random coefficients (for policy prehces) are specified at both level two
(the case level) and level three (the year leva).Models 1 and 2, note that the DIC
statistics for the full model are very close to thied reduced model employing random
coefficients at level two only. This indicates thia¢ level-3 random effects do not
explain much of the unobserved heterogeneity inrttezcept and preferences
coefficient, respectively. It also indicates thatlee total variance at level three in the
intercept and slope, the level-3 covariates apfmeaxplain a great deal of that variance.
Conditioning on this observed heterogeneity redtitesinobserved heterogeneity to a
fairly small amount.

Model 1 Resultd now discuss the Model 1 results in Table 4iBstFestimates
from the jpo: equation show that, as expected, increasing lilmenragensus in public mood
has produced an increased propensity for liberarGmtputs. The posterior probability
that this effect is positive is well over 95%. Whihere are some differences between my
conceptual and operational approach for examirhegiirect effects of public opinion,
this general effect is in accord with past studissussed earlier, particularly McGuire
and Stimson (2004). Contrary to expectations puhfim Hypothesis 7, the effect of
public mood on the preference-behavior relationghip;in the yio: equation) iositive
suggesting that as liberal consensus in public nmasdncreased, the net amount of
preference-based behavior has @#moeased Moreover, this effect is significantly
different from zero, as over 95% of the posteriasmis greater than zero. This finding

completely contradicts the mechanism by which litedspublic opinion would constrain
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Posterior Summaries

90% Bayesian

Credibility
Mean S.D. Interval
Estimates fromyo: Equation (Effects on Court Outcomes):
Intercept,7&00 0.63 0.11 [0.45, 0.80]*
Public Mood Consensuggo: 1.52 0.47 [0.75, 2.29]*
Democratic Govt. 702 0.34 0.25 [-0.07, 0.74]
Republican Govt.7603 -0.68 0.53 [-1.54, 0.19]

Estimates fromyo: Equation (Cross-Level Interactions):
Policy Preferences (Avg. Effectioo 7.81 0.21 [7.46, 8.16]*

Public Mood Consensuggo; 1.48 0.77 [0.20, 2.73]*
Democratic Govt. 7402 0.26 0.40 [-0.40,0.92]
Republican Govt.7403 0.05 0.89 [-1.39, 1.56]

Level-2 Variance-Covariance Components

var(Uoy) 14.54 0.71 [13.40, 15.75]
var(us) 28.90 1.99 [25.70, 32.23]
CoV(Uoy, Usp) -1.10 0.68 [-2.22, 0.00]

Level-3 Variance-Covariance Components

var(roor) 0.30 0.13 [0.12,0.55]
var(rioy) 0.50 0.31 [0.10, 1.07]
coV(root, 109 0.21 0.14 [0.01, 0.46]

N=28,190 (choices); J=3,220
(cases); T=51 (years)
* Indicates that at least 95% of the posterior is greaterghfass than zero.
# Indicates that at least 90% of the posterior is greater thasothan zero.

Table 4.3: MCMC Estimates from Three-Level RandooefGicient Model (Model 1),

All Civil Liberties Cases, 1953-2003 Terms

preference-based behavior on the Court. Indeedyia®nce of constraint, as | have
posited it, exists. Over the past 50 years, conseimspublic opinion has significantly

enhancegreference-based behavior instead of constraihi@yerall, the findings so
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far present a complex view of the processes bywpilic opinion influences Supreme
Court decision making. While it has exhibited assiele direct effect on annual outputs,
it has exhibited a counterintuitive effect on tliefprence-behavior relationship. | return
to further speculation of this puzzle below.

Table 4.3 also indicates that overall, the partyelolameasures do not exhibit very
potent effects on Supreme Court decision makingaRéhat the dummies for
Democratic and Republican unified government represffects relative to the baseline
of divided government, and their effects on thdgrence-behavior relationship (from
the Jior equation) provide empirical tests of HypothesisBie direct effects of
Democratic (&0, and Republicansoes) government (relative to divided government) on
Court outcomes, as seen in flgg equation, are in the expected directions. Thus, in
Democratic eras outputs have been more liberalitharas of divided government and
in Republican eras, outputs have been more cortservBoth effects fall short of
significance with at least a 95% posterior probghibut both are significant at the 90%
posterior probability level. Results from thg: equation, then, indicate that party control
of government has altered somewhat the propensligeval Court outputs.

Moving to thepio: equation in Table 4.3, the effects of both unifigdernment
dummies are in the incorrect direction; the expidieection is negative, yet both are

positive. However, both estimates are insignificafthus, the results refute Hypothesis

6 Model 1 results using Segal-Cover scores (AppendikaBle 1) suggest that, like the results employing
Martin-Quinn scores, consensus in public mood has botkased the propensity of liberal outputs and
enhanced preference-based behavior; but only the former isffidghificant with at least a 95% posterior
probability. Unlike in Table 4.3, results using Segal-€rascores indicate that party control of government
has exhibited null effects on annual outcomes. Howeveretsults do indicate, unlike in Table 4.3, that
Democratic unified government (relative to divided governmea)dignificantly attenuated preference-
based behavior, while Republican unified government hasaabthie same attenuation effect. Overall, as |
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8b, suggesting that consensus between CongresbaRdesident (in terms of party
control of government) has not constrained the ntade of preference-based behavior
compared to when there has been divided governiGéargn there are only three years

of Republican government in my data, | specifiegdditional model (not included here)
where | included a dummy variable indicating whetihere was unified or divided
government. Like the results presented in Tabletheresults from that model further
suggest that unified government has not constrgineférence-based behavior relative to
divided government.

The Model 1 results provide evidence against bothdtheses 7 and 8b. They
suggest that as liberal consensus in mood hasasede the magnitude of preference-
based behavior has increased as well. The findifsgssuggest that neither the Court’s
civil liberties decisions from 1953 to 2003 nor thagnitude of preference-based
behavior has been directly affected by party comtfgovernment. Do these effects
differ by constitutional versus statutory decisioaking? Recall that many strategic
perspectives contend that external strategic cergidns operate more strongly in
statutory decision making as opposed to constitatidecision making (Eskridge 1991a,
1991b; Epstein and Knight 1998, 140), yet someeatba converse (Epstein, Knight, and
Martin 2001; Martin 1998). Rather than presentrédslts from these models in table
form, 1 will simply summarize them, particularly dmuse the results do not represent a
significant departure from those presented in Tdl8e For both statutory and

constitutional decision making, the effects of paxntrol of government exhibited a null

have alluded to, there are some notable differences betwees resntf Martin-Quinn versus Segal-Cover
scores.
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impact on preference-based behavior. Thus, regardiiepooling cases together or
stratifying them by constitutional versus statutoages, the results are the same: party
control of government has had no significant immacpreference-based behavior over
the past half decade. Thus, no evidence for Hyswl&b emerges using party-based
measures of consensus between Congress and tideRtes

Before moving to the results from Model 2, it isrttonoting briefly the variance-
covariance components of the random effects ineldl8. Note the sizable share of
unobserved heterogeneity in both the intercepttlagreferences coefficient at level
two. Since there are no level-2 (case-level) catas, it is not surprising that the model
detects a substantial amount of case-level heteeityen both case outcomes and
preference-based behavior; the DIC statistics predearlier suggested statistical
support for the incorporation of this case-levdkhegeneity. As | have stated,
accounting for these unobserved case-level efdlce/'s one to be more confident about
the core substantive conclusions regarding thesfiaf the year-level factors. Note also
that there is a small amount of unobserved hetesitein the level-3 components,
which represents variation left unexplained byytear-level factord! These
observations about the variance-covariance compsméthe random effects are
applicable to results from the subsequent modelgetis| now move to a discussion of
the results from Model 2, which employs ideologwéd as opposed to party-based,

measures of ideological consensus for Congresshanéresident.

" Recall from the DIC statistics that little was gained (by wimodel fit) by incorporating random
effects at level three. This suggests that after conditiamirtye level-3 covariates, minimal unobserved
heterogeneity remains at level three.
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Model 2 ResultsTable 4.4 presents MCMC results from Model 2dibcivil
liberties cases. The effect of liberal consensysuslic mood is the same as in Model 1.
Increases in public mood consensus have produsgphiéicant increase in the
propensity of liberal outputs, and, contradictingpthesis 7 yet again, liberal consensus
hasenhancedhe preference-behavior relationship. What cogdibderlying this
counterintuitive effect? Recall my theoretical argunt for the mechanism by which
public opinion affects justices’ decision-makinggesses: as public opinion tends
toward consensus in either the liberal or consen@atirection, the room for preferences
to operate decreases. From Figure 4.2, recalthlegtublic mood measure is always in
the liberal direction. Since the overall directeetf of public mood on the propensity for
liberal outputs is in the expected direction, theancement effect of liberal consensus is
probably an asymmetric one, akin to Figure 2.2ta&er 2° Liberal consensus in
public mood may evince a similar asymmetric-enharerd effect that salience exhibited
in Chapter 3. That is, given increases in libeasensus, liberals may be especially
moved in the liberal direction, conservatives miay put, and pivotal moderates may
tend toward the liberal direction in which publensensus pulls them.

As | speculated with respect to salience, the pdggiremains that different
mechanisms operate on different types of justidésile conservatives may be unfazed
for the most part, liberal consensus in public mo@y act as an attitude strength

mechanism for liberals, inducing them to engageéologically-bolstered behavior as

18 presenting post-estimation figures analogous to thesepted in Chapter 3 is more difficult to do in a
Bayesian computational context. Computing average partial effsictg the maximum likelihood
estimation in the GLLAMM package (in Stata) is straightfodvadiowever, computing these effects in
WinBUGS is less than straightforward, and | have yeigtaré out a way to present figures plotting how
the level-3 variables alter the preference-behavior relationship
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liberal consensus in mood increases. However, tutarates, liberal consensus in mood
may act via an accountability mechanism, as positétypothesis 7, leading them to
increase their liberal tendencies in accord whberal consensus. Another possibility is
that the effects of public mood are clouded byititkrect effect of the selection process.
While my multilevel modeling framework controls foetween-year variation, it is
possible that no quantitative research designlig ¢dapable of isolating the direct effect
of public opinion on both the propensity of libecaitputs and the preference-behavior
relationship.

Table 4.4 also presents the effects of ideologioakensus within Congress and
between Congress and the President. Recall thaffiéwets of congressional consensus in
both theyo: and o €quations fso2 and 7z, respectively) are conditional on levels of the
liberal Congress and presidential alignment dumnides since these latter two variables
are mean-centered, the effects of congressionakecmus in both equations represent
“typical” effects of this variable. While no expatibn exists for the effect of
congressional consensus on Court outcomes ippghequation, the results indicate that
increases in congressional ideology from polamzatd consensus (regardless of whether
it is liberal or conservative consensus) have meed the propensity of liberal Court
outputs. From the4o; equation, congressional consensus, again holdengummies for
liberal Congress and presidential alignment at tmeian values, appears to have
constrained the degree of preference-based behdWereffect falls just short of

achieving significance since not quite 95% of thetprior mass is less than zero, but it is
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Posterior Summaries

90% Bayesian

Credibility
Mean S.D. Interval

Estimates frompgo: Equation (Effects on Court Outcomes):

Intercept,7po0 0.70 0.11 [0.51,0.88]*
Public Mood Consensusggo: 1.63 0.49 [0.82,2.43]*
Congressional Consensusg, -0.80 0.44 [-1.53,-0.08]*
Liberal Congressigos 0.38 0.30 [-0.11, 0.87]
Presidential Alignmentigos 0.10 0.27 [-0.35, 0.55]
Cong. Consensus*Lib. Congagos 295 145 [0.57,5.32]*
Cong. Consensus*Pres. Aligigos -0.72 1.01 [-2.35, 0.94]

Estimates fromyo: Equation (Cross-Level Interactions):
Policy Preferences (Avg. Effectloo 7.92 0.21 [7.58, 8.28]*

Public Mood Consensuggo: 1.71 0.76 [0.48, 2.96]*
Congressional Consensusg, -1.10 0.70 [-2.23,0.04]
Liberal Congressros 0.29 0.49 [-0.49, 1.09]
Presidential Alignmentizo, 0.18 0.41 [-0.49, 0.85]
Cong. Consensus*Lib. Congzos 499 2.27 [1.22,8.69]*
Cong. Consensus* Pres. Aligmzos -1.26 1.54 [-3.76, 1.28]

Level-2 Variance-Covariance Components

var(Uoj) 14.49 0.73 [13.33, 15.74]
var(Uaj) 28.76 2.06 [25.55, 32.26]
coV(Uojt, Ujt) -1.08 0.66 [-2.17,0.01]

Level-3 Variance-Covariance Components

var(rooy) 0.25 0.12 [0.08, 0.47]
var(rio) 0.24 0.23 [0.00, 0.70]
coV(roos, 109 0.07 0.11 [-0.08, 0.26]

N=28,190 (choices); J=3,220
(cases); T=51 (years)
* Indicates that at least 95% of the posterior is greaterghéass than zero.
# Indicates that at least 90% of the posterior is greateiothlass than zero.

Table 4.4: MCMC Results from Three-Level Randomi@cent Model (Model 2), All

Civil Liberties Cases, 1953-2003 Terms
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significant at the less stringent 90% posteriobpiility level’® This finding provides
some evidence for Hypothesis 8a, that increasesrneensuwithin Congress have
attenuated preference-based behavior.

The effect of whether Congress has tended inilteedl versus conservative
direction on the Court outcomes{z from the yo: equation) is positive, suggesting that
the Court has produced more liberal outputs duibegal-leaning Congresses compared
to conservative-leaning ones, but insignificamtid not anticipate a direction for the
effect of this same variable in thg: equation, and the effects(s) is not significant.

The remaining two interaction terms, and the sgbset interpretations of them,
present key tests of the ideological explanatiooarigressional and presidential
influence on the preference-behavior relationshipe first interaction term
(congressional consensus by liberal Congress)wdstther the effect of congressional
consensus on both annual outcomes (fromdhequation) and the preference-behavior
relationship (from theg4o: equation) is significantly different depending ohether
congressional ideology is in the liberal or conaéme direction. First, from thgo;
eqguation, the posterior summary of ttggs parameter indicates that the impact of
congressional consensus on Court outcomes hasslggeincantly different depending on
whether Congress tended toward liberalism or cmasiem. More importantly, for
purposes of refining Hypothesis 8a, this interaceffect, 7405, in the )40 €equation
suggests that congressional consensus has exhsigtaticantly different effects on

preference-based behavior depending on whetherr€smgvas in the liberal or

19 Using Segal-Cover scores, as seen in Table 2 in Appéhdhis effect is also negative but falls well
short of significance at the 95% posterior probability level
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conservative direction. More specifically, the naigtion effect shows that the
constraining effect of congressional consensusempteference-behavior relationship is
significantly dampened (i.e., less constraining)beral Congresses compared to
conservative Congresses. | explain a simpler iné¢agion of this interaction effect, using
Table 4.5, shortly.

The second interaction term (congressional conselog presidential alignment)
tests whether the effect of congressional consemsi®th annual outputs (from tipg:
equation) and the preference-behavior relation@hion the )4 equation) is significantly
different depending on whether or not the Presidex#t aligned with the ideological
direction of Congress. This interaction, which frtm )40 equation provides a test of
Hypothesis 8b, is able to assess how consensudarizationbetweerCongress and the
President affects preference-based behavior. Fulgl,not expect a direction of the
effect of this interaction for thgo: equation, and the effect is insignificant. However,
the Jior equation, | expected a negative effect for thisrettion term. Indeed, the effect
is negative, which implies that when the Presidest been in ideological alignment with
Congress (suggesting consensus between CongrefiseaArkesident), the constraining
effect of congressional consensus has been significgreater (i.e., more constraining)
compared to when the President has not been ideallygaligned with Congress.
However, this effect is not significant, as lesstla 95% posterior probability exists that

the effect is less than zefdThe following section analyzes this interactionrenclearly.

2 The results using Segal-Cover scores (Appendix CgTahihdicate that the congressional consensus by

liberal Congress interaction is not significant in eitherjgeor yio; equations. Moreover, the congressional

consensus by presidential alignment interaction is positilesignificant in thgge, equation and negative

but insignificant in thg4q equation. Thus, the first interaction indicates furtheedifices between models
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Table 4.5 spells out a simpler interpretationffow the impact of congressional
consensus on both annual outcomes and the pregéebemavior relationship is
conditional on (1) whether Congress was liberadlanservative (relevant to Hypothesis
8a) and (2) whether or not the President was idgcddly-aligned with Congress
(relevant to Hypothesis 8b). For both gae and J4o: equations, recall that the effect of
congressional consensus is conditional on the satithe liberal Congress dummy
variable and the presidential congruence varidbtst, expression 1 below identifies the
relevant elements from thgy: equation necessary to gauge the conditional eftdcts
congressional consensus on Court outcomes.

(1)  7m0Long + 760sCong*LibCong + 760sCong* Pres
Next, expression 2 factors out congressional cause@ong) from each term in
expression 1, thus providing a clear depiction thatdirect impact of congressional
consensus on Court outputs is conditional on theegaof the liberal Congress and
Presidential congruence dummies.

(2) (7602 + 7BosibCong + 76osPres)Cong
Equation 3 below provides an analogous depicticexpfession 2 for thg: equation
(for the conditional effect of congressional corsenon the preference-behavior
relationship).

(3) (702 + HoslibCong + 7EosPres)Cong

One can then calculate estimates for the effeat®mfressional consensus on

both Court outputs and the preference-behaviotioalship under four conditions, that is,

employing the two preferences measures, particularly witlecesp the preference-behavior relationship
part of the model. For the second interaction, the resultsraiiar.
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where there is (1) a liberal Congress, (2) a coasime Congress, (3) presidential
alignment with Congress, and (4) presidential nimenent with Congress. When
calculating effects for the first two conditionsetpresidential congruence dummy is held
constant at its mean. When calculating effects¢Herthird and fourth conditions, the
liberal Congress dummy is held constant at its meaaccord with Friedrich’s (1982)
analysis of interpreting interactions, one coulehtlicalculate coefficients for each
condition by simply plugging in the appropriatewes for the liberal dummy and the
presidential congruence dummy in expressions 23aanttl then solving the expression.
Friedrich also shows how to calculate standardemssociated with each effect. In the
Bayesian computational context, one can simplygnatee these calculations into the joint
posterior and then retrieve posterior summariedycing Bayesian credibility intervals
to determine significance) for the effects of casgional consensus under each of the
four conditions. Table 4.5 reports the results ftbm estimation.

The top half of Table 4.5 reports the conditiorfidé@s of congressional
consensus on Court outcomes, and the bottom hmdfteeconditional effects on the
preference-behavior relationship. First, regardivegideological direction of Congress,
note that congressional consensus in the liberattibn has had a null direct effect on
annual outputs, but congressional consensus icathgervative direction has
significantly increased the propensity of consemeaCourt outputs. Though not directly
connected to my heterogeneity framework, thesdtseslhied empirical light on strategic
perspectives. The results suggest that movemeatrigressional ideology from

polarization toconservativeeonsensus has significantly elevated the propefwitthe

175



Posterior Summaries

90% Bayesian

Credibility
Mean S.D. Interval

Effect of Cong. Consensus on Court Outcomes, Gondlit
On:

Liberal Congress 0.07 0.49 [-0.73, 0.87]
Conservative Congress -2.891.25 [-4.94, -0.82]*
Pres. Alignment -1.20 0.74  [-2.40, 0.03f
Pres. Non-Alignment -0.48 0.60 [-1.47, 0.52]

Effect of Cong. Consensus on Preference-Behavior
Relationship, Conditional On:

Liberal Congress 0.36 0.73 [-0.82, 1.54]
Conservative Congress -4.6.00 [-7.89, -1.31]*
Pres. Alignment -1.79 1.16  [-3.66, 0.12]
Pres. Non-Alignment -0.54 0.91 [-2.01, 0.96]

* Indicates that at least 95% of the posterior is greateragh&ss than zero.
# Indicates that at least 90% of the posterior is greater thasothan zero.

Table 4.5: Effects of Congressional Consensus, ifiondl on Ideological Direction of

Congress and Presidential Alignment (Model 2)

Court to produce conservative outputs. Howeverstrae effect does not emerge as
congressional ideology has moved from polarizatioliberal consensus.

More directly connected to the heterogeneity fraowwand Hypothesis 8a, the
results in the bottom half of Table 4.5 indicatatiinolding presidential alignment
constant, congressional consensus in the liberattibn has had a null effect on the
preference-behavior relationship, while consensukeconservativelirection has
significantly attenuated preference-based behavViwese results, then, provide mixed
support for Hypothesis 8a. Moreover, the resultgysst that consensus in the

conservative direction exhibits multiple pathsrdfuence: both as a direct effect on
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annual Court outputs, and by reducing the magnitdgeeference-based behavior. The
two paths, in conjunction with one another, suggegtence of multifaceted
congressional influence heretofore not uncoverdaoOrse, the qualification is that this
multiple-path influence of congressional consenslisiited to situations where there
has been congressional consensus in the conserdataction, but not the liberal
direction.

Moving to the effects of congressional consensuslitional on presidential
alignment, | did not anticipate the direction oésle effects on Court outcomes (in the top
half of Table 4.5). Moreover, the results suggleat heither effect is significant with
95% posterior probability, but congressional cosssrconditional on presidential
alignment comes close to being significant. Movimghe bottom half of Table 4.5,
which empirically assesses Hypothesis 8b, the tesudicate that when the President has
been ideologically-aligned with Congress, incregsiangressional consensus has
reduced preference-based behavior. While the dli#lstshort of significance at the 95%
posterior probability level, it is significant dtet 90% level. But when the President has
not been ideologically aligned with Congress, ttieot of congressional consensus has
been about one-third the magnitude compared to whesidential alignment has existed.
Moreover, this effect is insignificant. The reswdte suggestive of how Congress and the
President in conjunction with each other constpaeference-based behavior on the

Court. Ideological alignment between the Presid@iat Congress (a form of inter-branch
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consensus) has produced a greater amount of cionstmapreference-based behavior

than has non-alignment, a finding that providesessopport of Hypothesis 8b.

Summary

Since | have presented numerous results with nfirelchgs for and against the
hypotheses, | present in conjunction with Tableasdg®mpact recapitulation of the
findings for both Models 1 and 2 and how they eslatthe hypotheses. Table 4.6
indicates the direction of the effects of the yleael factors on both annual outputs and
the preference-behavior relationship. Italicizettiea for the direction of the effects
suggest that the results were unexpected or coctiedcexpectations. Alongside each
year-level factor, | have indicated the hypothé&sihich each effect corresponds; this
correspondence is relevant to the effects on teee@nce-behavior relationship.

First, as summarized in Table 4.6, the Model 1Model 2 results provided
evidence directly contradicting Hypothesis 7, sisligg that consensus in public mood
has exhibited an enhancement effect on prefereaseebbehavior instead of an
attenuation effect as expected. However, consangusblic mood has exhibited a direct
impact on Court outputs in the expected direct@ofinding from both Models 1 and 2. In
other words, increasing liberal consensus in pubbod has been associated with an

increasing propensity for the Court to produceribeutputs.

2L It might also be informative to examine the effect of pregidecongruence conditional on whether
Congress was in the liberal or conservative direction. &tbr the)go, and yio; equations, this would require
the inclusion of a triple interaction (and subsequentpné¢ations) between congressional consensus,
presidential congruence, and liberal Congress. But givehntited number of years analyzed here (51),
there is not a suitable number of combinations in thelzt@een presidential congruence and the
ideological direction of Congress to conduct a meaningful aisaf this issue.
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Direct Effects on
Effects on Preference-
Court Behavior
Outcomes Relationship

Year-Level Factor

Model 1

Public Mood Consensus (Hypothesis 7) Positive*Enhancemertit
Democratic Government (Hypothesis 8b) Posftive Insignificant
Republican Government (Hypothesis 8b) Negdtive Insignificant
Model 2

Public Mood Consensus (Hypothesis 7) Positive*Enhancemertit

Congressional Consensus (Avg. Effect) (Hyp. 8a) dtieg* Attenuatiof

Congressional Consensi@nditional On

Liberal Congress (Hypothesis 8a) Insignificant  Insignificant
Conservative Congress (Hypothesis 8a) Negativ Attenuation*
Presidential Alignment (Hypothesis 8b) Negativé  Attenuatiori

Presidential Non-Alignment (Hypothesis 8b)Insignificant  Insignificant

Italicized entries represent effects that were either unexpectethtvadicted expectations.
* Significant with at least a 95% posterior probability
# Significant with at least a 90% posterior probability

Table 4.6: Summary of Results from Models 1 andIPCivil Liberties Cases, 1953-

2003 Terms

Second, as seen in the Model 2 summary in Tablesdre evidence exists for

Hypothesis 8a, which pertains to the effect of idgmal consensuwithin Congress on

the preference-behavior relationship. Congressiomasensus, on average (regardless of

whether it tended toward the liberal or consenetlirection), has attenuated preference-

based behavior, though only at the 90% posteriainatrility level. This provides

evidence in support of Hypothesis 8a. When congreakconsensus is differentiated by

whether it has tended toward the liberal or corstére direction, the assessment of

179



Hypothesis 8a is refined. That is, congressionateasus in the liberal direction
exhibited a null effect on preference-based belmawbile conservative consensus
exhibited a significant impact on preference-bdsethvior. Thus, the impact of
congressional consensus on the preference-behalationship seems to be one-sided,
providing mixed support for Hypothesis 8a. Furthere) results indicated that in
addition to constraining preference-based behavaservative congressional consensus
also exhibited a direct effect on Court outputggasting multiple paths of influence for
this variety of consensus.

Third, Table 4.6 summarizes the evidence witheesfo Hypothesis 8b, which
posits the influence of consendaetweerCongress and the President. Model 1, which
employs the party-based measures of consensusénrgoental control, provides no
support for Hypothesis 8b, suggesting that neitegpublican nor Democratic unified
government (relative to divided government) conséd preference-based behavior.
However, some evidence emerged for the direct tsfigicthe party-based variables on
Court outputs. Results from Model 2, which empldgadlogical measures, provide some
evidence in support of Hypothesis 8b. The resultgyest that when the President has
been aligned with the ideological direction of Coegs, congressional consensus has
constrained (with a 90% posterior probability) prehce-based behavior. However,
when the President has not been aligned with th@agjical direction of Congress,
congressional consensus has exhibited a null ingpapteference-based behavior.
Providing some support for Hypothesis 8b, the tessuggest that the Court is more
constrained when there is ideological consebhstsweenCongress and the President
compared to when there is a lack of ideologicakenisus.
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Model 2 Results for Statutory versus ConstitutionalCases

The summary above, for Model 2, indicates thatssedl civil liberties from
1953 through 2003, conditions exist whereby therCigwconstrained by the other
branches of government. To examine whether thdsetgefare different across
constitutional and statutory cases, | estimatéMbdel 2 specification separately for
these two classes of cadéds discussed earlier, debates exist for whetreOurt is
more constrained by external strategic consideratio its constitutional or statutory
decision making. My design is capable of examinihrege general issues. | present the
results from these analyses in summary form in&4bi. The full tables of results are
presented in Appendix C (Tables C.3 through C.®feNow the results in Table 4.7 are
presented in a fashion very similar to the summnsanelable 4.6. The top half of Table
4.7 presents summaries of the direct effects o¥#nmbles on Court outputs, and the
bottom half displays summaries for the effectshefvariables on the preference-behavior
relationship. Note that the four conditional effeptesented in Table 4.7 were estimated
using the same procedure | discussed earlier ijunotion with expressions 1-3.
Italicized entries for the direction of the effestgygest that the results were either
unexpected or contradicted expectations. Alongsatd year-level factor in the bottom
half of the table, | have indicated the hypothésighich each effect corresponds.

For both statutory and constitutional models,rilbeonsensus in public mood
exhibits the same effect as it did in the poolealysis. Consensus in mood has exhibited

multiple effects: it has increased the propendityberal outputs and enhanced

22 For both the statutory and constitutional models, mfidehd comparison using the DIC statistic
strongly resembles the results reported in Table 4.1.
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preference-based behavior. While there are no Kirehces in the effects of public
opinion between statutory and constitutional cagesthere differences in the effects of
the other branches? Recall that no expectationseikisthe average effect of
congressional consensus (regardless of whetleliliteral or conservative) on Court
outputs. For both statutory and constitutional siea making, the negative effect (seen
in the top half of Table 4.7) indicates that in@esin congressional ideology from
polarization to consensus have increased the psdpest conservative Court outputs.
The effect is significant for constitutional deoisimaking but insignificant for statutory
decision making.

Moving to the bottom half of Table 4.7, congressictbnsensus appears to have
constrained the degree of preference-behavioreffieets are negative) in both statutory
and constitutional cases. However, the effectgsiBcant only at the 90% posterior
probability level for statutory decision making andignificant for constitutional
decision making. Thus, Hypothesis 8a appears supported to a greater extent in
statutory compared to constitutional decision mgkin

The remainder of Table 4.7 summarizes the effgfot®ngressional consensus
conditional on: (1) whether Congress was in therlbor conservative direction and (2)
whether the President was or was not in ideologiighment with Congress. First, as
was seen in the Model 2 results analyzing all cesgsther, liberal consensus has
exhibited no significant direct effect on Court jpuits for either statutory or constitutional
cases. Thus, in both sets of cases, movement fodemization to liberal consensus has
exhibited a null impact in the Court’s outputs. Mover, moving to the bottom half of
Table 4.7, liberal consensus has also failed tdbédn significant effect on preference-
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Statutory Constitutional
Direct Direct
Effects on Effects on
Court Court
Outcomes Outcomes
Year-Level Factor
Public Mood Consensus Positive Positive*
Congressional Consensus (Avg. Effect) Insignificant Negative*
Congressional Consens@nditional On
Liberal Congress Insignificant Insignificant
Conservative Congress Negdtive| Negative*
Presidential Alignment Negative* Insignificant
Presidential Non-Alignment Insignificant Negativé
Effects on Effects on
Preference- Preference-
Behavior Behavior
Relationship | Relationship
Public Mood Consensus (Hypothesis 7) Enhancemerit| Enhancemefit
Congressional Consensus (Avg. Effect) (Hyp. 8a) eruatiof Insignificant
Congressional Consens@onditional On
Liberal Congress (Hypothesis 8a) Insignificant Insignificant
Conservative Congress (Hypothesis 8a) Atteowra | Attenuation*
Presidential Alignment (Hypothesis 8b) Insignificant | Attenuatiorf
Presidential Non-Alignment (Hypothesis 8b) Insignificant Insignificant

Italicized entries represent effects that were either unexpectethadicted expectations.
* Significant with at least a 95% posterior probability
# Significant with at least a 90% posterior probability

Table 4.7: Summary of Results from Models 2, Statuand Constitutional Cases, 1953-

2003 Terms

183



based behavior for both statutory and constitutioaaes. Thus, whether one pools these
two classes of cases together or splits them apappears as if no evidence exists that
ideological consensus in the liberal direction ¢ss preference-based behavior.

For both statutory and constitutional cases, migiohl consensus in the
conservative direction has exhibited direct effectgshe Court’s constitutional outcomes
in the expected direction. The effect is negativbath models. For constitutional
decision making, the effect is significant at tl@®level, while for statutory decision
making, the effect is significant only at the 908%dl. These findings do not represent
too significant of a departure from the model anily all cases together, although, as
seen in Appendix C (Table C.5), the direct effdatanservative congressional consensus
on the Court’s outputs is much larger in consimodil cases compared to statutory cases.
This evidence seems to lend at least a hint of@upp Epstein et al.’s (2001) contention
that the Court may be more influenced by Congnes®nstitutional cases than statutory
ones. Of course, the caveat is that such congredsitfluence in constitutional cases is
limited to situations where consensus is in theseorative direction only.

The bottom half of Table 4.7 indicates that fortbstatutory and constitutional
cases, increases in conservative congressionatiesas have significantly attenuated the
magnitude of preference-based behavior. TableAppendix C shows that this effect is
slightly larger in the constitutional model. Ovér#ten, the results provide substantive
conclusions similar to those discussed with resggettte Model 2 results analyzing all
cases together. First, congressional consensts iiberal direction has exhibited neither
a direct effect on the Court’s outputs nor an dftecthe preference-behavior
relationship. Second, conservative congressionadasus hasoth (1) increased the
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propensity for conservative Court outputs, andat®nuated preference-based behavior.
The impact of the first path of influence (the direffect on Court outputs), however,
was slightly stronger in constitutional cases. Tdmults again refine Hypothesis 8a,
suggesting that the impact of ideological consematisn Congress on preference-based
behavior has been conditional on the ideologicaation toward which that consensus
has tended.

Finally, the bottom half of Table 4.7 reveals tted effects of presidential
alignment with Congress on preference-based behaxeosimilar across statutory and
constitutional decision making. The results revkat congressional consensus constrains
the justices more when the President is ideololgi@digned with Congress compared to
when the President is not aligned with CongresscbBostitutional cases, however, the
effect of congressional consensus under the conditi presidential alignment is
significant at the 90% level. For statutory casies, effect falls just short of significance
at the 90% level. While there are some minor défifees between these two sets of cases,
the results generally reflect the conclusions ftbemModel 2 results analyzing all cases
together. Once again, providing some support fqudtlyesis 8b, the results are
suggestive of the joint capacity of Congress aedRtesident to constrain preference-
based behavior on the Court. Inter-branch consdmssiproduced a greater amount of

constraint on preference-based behavior than etk of such consensus.

CONCLUSION
This chapter has developed a conceptual framewmadkresearch design capable

of providing a series of empirical tests of howegrtl strategic considerations—public
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opinion and the preferences of the other branchgewernment—shape the nature and
magnitude of preference-based behavior on the CGbepter 2 and this chapter have
integrated external strategic considerations ingcheterogeneity framework, and | have
posited that while justices will never be as acctable to public preferences as members
of Congress, certain conditions exist whereby tiséiges may find it in their interests to
account for the tenor of public preferences. Fasoas of self-presentation or for the
integrity and legitimacy of the institution, justs may feel obliged to avoid sending the
signal to the public that their decisions are bas#ely on personal ideology.

Regarding the effects of the other branches of gowent, | incorporate and add
to insights from strategic perspectives by arguivag conditions also exist where the
justices may find it in their interests to accotartthe ideological preferences of
Congress and the President. Congress and the &resih override the Court’s statutory
decisions and has done so a non-trivial numbanag (Eskridge 1991; Epstein and
Knight 1998). And many contend that though the €@uto be final arbiter of what the
Constitution means, the justices may be constramednstitutional decision making
because the costs of receiving reprisals (e.grt-combing legislation) from Congress in
response to controversial decisions are too mubledon. Also, | have argued, as in the
case of public opinion, that since justices presulyneare how they are personally
perceived and how the institution they represeptigeived by members of Congress
and the President, it is reasonable to assumaeitiolr certain conditions, justices may
find it prudent to account for the ideological tembthese branches of government.

What are these conditions under which justices fimalit in their interests to
account for these external strategic considera®ibhgve argued that the mechanism by
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which these considerations will be effective tubngustices’ sensitivity to the extent to
which the political environment is eithieleologically-consensualr ideologically-
polarized | argued that the accountability mechanism weltdame increasingly operative
as the degree of ideological consensus in theigallénvironment increases, and
therefore, increasing consensus weljulate the amount of room preferences have to
operate While primarily interested in how this consenaffects preference-based
behavior, | also discussed how it may directly eftbe Court’s outputs, as most strategic
perspectives do.

The multilevel modeling framework, particularly sgging three-level random
coefficient models, presents a unigue modeling dppdy for empirically assessing how
external strategic considerations constrain preferdased behavior. Results from
Model 1 (using the party-based measures for therdifanches of government) showed
that liberal consensus in public mood has increése@nnual propensity for liberal
outputs. This result is in accord with past worklgming the direct effects of public
opinion on Court outputs (e.g., McGuire and Stim2664). However, in contradiction
with Hypothesis 7, the results revealed that libeoasensus in public mood has
enhancedinstead of attenuated, preference-based behdi@ same enhancement
effect was seen in the Model 2 results for all saegether, as well as when | separated
statutory and constitutional cases. | speculatatittiis effect may be akin to the impact
of salience in Chapter 3. That is, public mood raeatyvia different mechanisms across
different types of justices. For conservativesydty have exhibited a null effect. For
liberals, it may have operated via more of anwtétstrength mechanism, where
increases in liberal mood served to bolster prefsxddased behavior among liberals. For
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pivotal moderates (including moderate liberals anudlerate conservatives), though,
increasing liberal consensus in public mood mayehagreased their propensities to
produce liberal outputs, which would be in linetwihe direction of public consensus.
Regarding the effects of the other branches of gowent, with respect to
Hypothesis 8b, Model 1 tested a party-based exptana-centering on unified versus
divided government—for how consendietweerCongress and the President has shaped
preference-based behavior. Results revealed thigt @antrol of government has not
exhibited a significant impact on the preferenchasor relationship; and this effect was
not modified as a result of separately analyziatusbry and constitutional cases. Model
2 tested an ideology-based explanation for howlatgeal consensuwithin Congress
(Hypothesis 8a) and ideological consensesveerCongress and the President
(Hypothesis 8b) have shaped preference-based lmehhvpartial support of Hypothesis
8a, the results suggested evidence of constraiptefierence-based behavior induced by
ideological consensus within Congress, but theceffas one-sided. That is, increases in
ideological consensus in tkenservativalirection have attenuated preference-based
behavior, but increasing liberal consensus hashéerldi no significant effect. This same
effect occurred in separate models for statutody@mstitutional decision making.
Moreover, conservative congressional consensusxtabited multiple paths of
influence; it has both attenuated preference-bbebdviorand exhibited a direct effect
on annual Court outputs. The same “multiple-patiffience held true for constitutional
and, to a lesser extent, statutory decision malkimally, Model 2 showed that
presidential alignment with the ideological directiof Congress made the constraining
effect of congressional consensus even more pateggiesting some support for
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Hypothesis 8b that inter-branch consensus has peadmore of a constraint on the
Court than inter-branch polarization.

While providing no support for Hypothesis 7 and edxsupport for Hypotheses
8a and 8b, the findings have produced interestiamhts and compelling empirical
implications about how external strategic consitlens influence Supreme Court
decision making. Although not directly tied to ninebretical framework, | have added to
strategic studies that highlight theect effectsof public opinion and the other branches
of government on Court outputs by analyzing, inithold to these direct effects, the
moderatingeffects of external strategic considerations @igyence-based behavior.
This latter path of influence is more closely lidke the concept afonstraint which is
conceptualized as how the political environments@metimes prevent justices from
doing what they want, i.e., deciding cases basedti@npersonal policy preferences.

Related to this point, the three-level hierarchroaldeling framework integrates
three commonly-used levels of analysis used ifitiature on Supreme Court decision
making—the choice level (level one in my analysis)se level (or institutional level)
(level two), and the aggregate level (level thregjte-one model. The modeling
framework is able to map the theoretical insiglitdhe heterogeneity framework related
to external strategic considerations onto thesstedl models with a high degree of
congruence. With respect to Hypotheses 7, 8a, Bnth8 statistical models explicitly
test how contextual-level factors (public opiniordahe preferences of the other
branches) at level three explain variation in thg level-1 effect, which is, of course, the

impact of policy preferences on justices’ choiddereover, accounting for unobserved
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case-level (level two) heterogeneity in both outesrand the preference-behavior
relationship makes me more confident in the findipgpduced.

| end this chapter with a couple of caveats. Reball while | have argued that
the Martin-Quinn measure of justices’ policy prefece is superior to Segal-Cover scores
(see Appendix A), the results between models emmpdogach measure produce
substantively conflicting conclusions. Therefohes tesults and conclusions should be
taken as somewhat tentative, yet still informative.

Finally, past studies examining the effects of exdéstrategic considerations
have placed a high level of confidence in theiultss contending that they have
uncovered, for instance, evidence afiect influenceof public opinion on the Court’s
outputs (e.g., McGuire and Stimson 2004). Somelachmay be dubious about these
results and, vis-a-vis Norpoth and Segal (1994)terad that such effects are highly
indirect and work through the selection procesd Athers may contend that studies like
McGuire and Stimson’s aggregate research desiga haway of adequately controlling
for alternative explanations in a manner yieldirnggh level of confidence in the results
they produce. | take a somewhat middle groundliébe that my multilevel modeling
framework presents a very valid means of empicadisessing the effects of external
strategic considerations on Supreme Court decisiaking (both on annual outputs and
the preference-behavior relationship), since tamé&work integrates three levels of
analysis into a single model specification. Thecefpmtion of three-level random
coefficient models introduces controls for unobsérease-level and year-level
heterogeneity in both outcomes and the impactefiepences. However, even given these
increases in the confidence of my central findinigsight be the case that no
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guantitative research design is fully capable ofaiing the direct effects of public
opinion and the other branches of government oh tina propensity of liberal outputs
and the preference-behavior relationship. Moreavere probably exist other superior
research designs to the one | have employed fessisg) these effects. It is worth
mentioning this caveat because in reality, in gsi@ixamining the effects of public
opinion and the other branches of government, mgirecal difficulty of controlling for

Norpoth-Segal-like concerns regarding the selegti@mtess looms large.
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CHAPTER 5

EMPIRICAL ANALYSIS OF HOW LEGAL CONSIDERATIONS SHAP

PREFERENCE-BASED BEHAVIOR

Does law influence justices’ decisions? If so, Ro&s scholarship on law and
courts over many years has demonstrated, thesmamglex questions to theorize about
and empirically assess. Yet as the law has alwaga bBnd always will be a central
component within intellectual inquiries relatingSapreme Court decision making,
scholars of all theoretical stripes must come tmgewith issues of conceptualization,
operationalization, and research design that acaaosnfhe study of legal considerations.

The debates about the influence of the law in Supr€ourt decision making fit
along alaw-ideology spectrumAs discussed in Chapter 1, a pure legal modejestg
that justices engage in “mechanical jurisprudentaadt is, they suppress their personal
ideological preferences toward legal policy, arstead, their decisions are solely a
function of (1) relevant precedent(s), (2) the plaieaning of the constitution/statute,
and/or (3) the original intent of the founders/&giure. As noted in Chapter 1, the

tendency in the literature is to focus on the fofsthese influences (precedent), and this
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chapter examines the influence of a jurisprudentéigime (Richards and Kritzer 2002),
which is associated with the precedent contept.

On the other extreme of the law-ideology spectramure attitudinal model
contends that since the Supreme Court is at theapla of the legal system and is not
accountable to any other governmental entity, gastare free to decide cases almost
exclusively on the basis of their personal policgferences (Segal and Spaeth 2002). As
| discussed in Chapter 1, in between these tw@mds fall numerous forms of hybrid
models that posit concurrent effects of law analiogy in Supreme Court decision
making (e.g., Pritchett 1954; George and Epste8?)1.9

Scholars who fall on all points of the law-ideofagpectrum tend to share a
common characteristic. With some exceptions, schoilp has primarily focused on the
independent, concurrent effedflaw and policy preferences, as opposed to §pegi
the degree to which law and policy preferenoésractto produce legal outcomes. That
is, legal considerations may exhibit multiple roleslecision making—both as a direct
impact on case outcomasdas a moderator that determines the magnitudeedafripact
of policy preferences on justices’ choices. Itis fatter role that fits squarely within the
heterogeneity framework put forth in this disseotat

This chapter combines Richards and Kritzer's (2Q0&3prudential regimes
concept with my heterogeneity framework to test hegal considerations interact with

policy preferences and induce heterogeneity ingpegice-based behavior on the Court.

L While I only focus on the first of these three typeseghl considerations, the framework | put forth for
how legal considerations are influential could be appligdgsecond and third types, too. Thus, when |
refer to “legal considerations” throughout this chapter, leepind that | am primarily referring to the first
variety, yet what | posit about precedent could be appédabihe other two varieties as well.
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Akin to Knight and Epstein’s (1996) conception oégedent as a norm that constrains
preference-based behavior, | argue that a jurisgmial regime sets up a framework
regulating the room policy preferences have to afgem future cased'hus, in post-
regime cases, jurisprudential considerations watesmatically explain variation in the
magnitude of preference-based behavior on the Canditthey will do so in a
significantly distinct manner than they did in pegfime cases. Using data consisting of
justices’ votes in free expression cases from 18837, | specify three-level hierarchical
models that map the hypotheses onto a statistiocdehwith a high degree of
congruence. Beyond providing support for my disgem’s theoretical framework, the
chapter contributes to debates regarding the sff#fdaw and policy preferences in
Supreme Court decision making and produces compedvidence of a mechanism by

which legal considerations systematically shapé&epeace-based behavior.

HETEROGENEITY AND JURISPRUDENTIAL REGIMES THEORY

In Hypothesis 9 from Chapter 2, | presented tloathrexpectations for how legal
considerations shape the magnitude of preferensedhaehavior. | presented the general
proposition that legal consideratiomgulate the room preferences to have to operate
but they will do so to varying degrees dependindnow forcefully a precedent dictates
the outcome in a particular case. Richards ana&rg (2002) jurisprudential regimes
theory presents a useful theoretical and empifiaatework for examining and testing
this general proposition that law regulates therr@oeferences have to operate. Below, |
review the insights of jurisprudential regimes ttyeoveave them into my heterogeneity
framework, and then present specific, testable thgses.
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Richards and Kritzer (2002; Kritzer and Richar@92, 2005) argue that certain
precedents create “jurisprudential regimes,” wlaoh institutional constructs created by
the justices to structure how future related catesild be decided. A jurisprudential
regime creates a legal framework for an issue areg-a set of legal criteria or levels of
scrutiny to be used for an issue—highlighting ha&tigsular case factors should guide
justices when deciding future cases within thatesarea. In free expression law,
Richards and Kritzer argue that two 1972 ca€bs;ago Police Department v. Mosley
andGrayned v. Rockforctreated a content-neutrality regime that declarédmework
of speech-protective standards by establishindetied of scrutiny that should be applied
to different types of laws regulating speech. Tathars find compelling empirical
evidence that th&raynedregime significantly altered the manner in whikch key
jurisprudential factors—namely, types of speeclulatipns classified by levels of
scrutiny accorded to each regulation—influenced-pegime cases compared to pre-
regime cases. In particular, Richards and Kriteentl that the Court was more likely to
invalidate content-based regulations, which@maynedregime accorded strict scrutiny
review (discussed in more detail below), aftesaynedcompared to before. Moreover, as
predicted, the Court was more likely to uphold eotineutral regulations, which
Graynedaccorded intermediate scrutiny, compared to caitased regulations after
Grayned Overall, Richards and Kritzer highlight a nowtitutional approach for
explaining and assessing how the law is capabhilefloencing case outcomes.

Combining jurisprudential regimes theory with mganetical framework of
heterogeneity in Supreme Court decision makingek#y legal considerations, in the
form of jurisprudential factorsassociated with the regime, as case-level fathaits
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shape preference-based behavior on the Court.igpjudential regime essentially
dictates how certain case factors should influetem@sions in subsequent cases. As
depicted in Figure 5.1, Richards and Kritzer (20@@sent a “direct effects” approach of
jurisprudential factors, such that these factofsleksignificant effects on thease
outcomen post-regime cases. Although not directly spedifn the figure, these effects
are assumed to be distinct before and &@tayned Additionally, Richards and Kritzer
posit concurrent effects of law and policy prefeesi—in accord with the hybrid family
of models—and do not specify how these two fadteract.

Depicted in Figure 5.2, my perspective posits tiwdtonly will jurisprudential
factors exhibit direct effects on the case outcdmethey will alscsystematically
influence the magnitude of preference-based beha&lthough not directly specified in
Figure 5.2, | argue that these factors will infloermpreference-based behavior in
significantly distinct waybefore and after the regimghis is the crux of my theoretical
argument that weds jurisprudential regimes theatly my heterogeneity in decision
making approach. It posits that legal consideratiamthe form of jurisprudential factors,
interact with policy preferences and influence riegnitude of preference-based
behavior on the Court.

| contend that the mechanism by which a jurispntidéregime shapes the
magnitude of preference-based behavior isdgylating the amount of room preferences
have to operateThe same jurisprudential factors highlighted oy tegime that are to
influence case outcomes in post-regime cases (pbasized by Richards and Kritzer)
also serve an additional functiadhey determine the conditions under which policy
preferences will affect justices’ choices with gezaor lesser forcePut another way,
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these types of legal considerations serve as dreomson preference-based behavior
(e.g., Knight and Epstein 1996). What is the megmarof this constraining effect? Since
justices are socialized to be accountable to tldy bbb law that preceded them, they are
accountable to the legal audiences—judges and l@#@ho comment on and interpret
justices’ decisions. As has been suggested by(kay., Knight and Epstein 1996;
Braman 2004), justices are, at the least, sengiitiee norm of respect for past

precedents and legal frameworks.
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Of course, justices are not bound by this norm,ssmthe extent to which they
adhere to such a norm is a very thorny conceptdkeanpirical question. But under
certain conditions, a past precedent or establitdgal framework may be so forceful
that policy preferences will become less infludrdiad legal considerations will be
elevated in importance. For these types of caseich the regime strongly dictates the
outcome, justices have less latitude to decidedise based on their policy preferences;
there is little room for preferences to operatedéhother conditions, the body of past
law may either be unclear or by construction, iyrageate situations where policy
preferences will have a vast amount of room to ajgef~or these types of cases, justices
will have wide latitude to engage in preferenceelldsehavior. Importantly, my
perspective posits the conditions under which legakiderations will constrain
preference-based behavior. The key is to speatfictimditions that enhance or attenuate
preference-based behavior. The jurisprudentiahregioncept provides an explicit
means for doing so.

The next task is to identify and explain how regidadining jurisprudential
factors either enhance or attenuate preferencedtimeseavior. To achieve this task, I rely
on a central type of legal structure that a jurdsi@ntial regime createthe levels-of-
scrutinyframework® Richards and Kritzer highlight that this type afrhework was
created by th&raynedregime in the free expression issue area. Usdabdeéb$upreme
Court and other courts, levels of scrutiny defiogviprotective the Constitution should

be of certain types of civil liberties and rightsdehow these rights-protective standards

2 Most constitutional texts and treatises contain in-depsttudsions of levels of scrutiny analysis (e.g.,
Chemerinsky 2002, 517-521).
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are applied to determine the constitutionalityasf$. The framework requires judges to
balance the interests of the government in makgtgs-restrictive laws with citizens’
fundamental rights and liberties as granted byl Constitution.

Three levels of scrutiny suggest different stanglafdbalancing. The lowest level
of review is theational basis testln reviewing the constitutionality of a law, thsst
grants the government the maximum amount of lagitalod deference in making laws
that serve g&egitimateor reasonable purpose. The test places the bofdaoof squarely
on the individual challenging the law to show ttieg law threatens individual rights and
liberties. The highest level of reviewsgict scrutiny The converse of rational basis,
strict scrutiny gives little deference and latitudehe government. In this test, the burden
of proof is on the government to demonstrate a @lng governmental interest for
passing such a law. Under strict scrutiny, a lavstnie narrowly tailored to achieve a
vital interest or it will be struck down. In betwethese two extremes fallstermediate
scrutinyreview, in which a law will be upheld if it is “bgtantially related to an
important government interest” (Chemerinsky 2003)5Note that the difference
between this level and rational basis centers emigtinction betweeimportantversus
alegitimategovernmental purpose. For intermediate scrutirgm tithe government bears
a fraction of the burden of proof to demonstratg Wwimust pass a particular law. A
moderate level of deference is given to the govemipbut less than that granted by
rational basis and more than what is granted ligt Strrutiny.

To many behavioral scholars, these legal tests@reeptually squishy at best.
How can the Court be bound by such loosely condtlegal frameworks? One of the
primary counter-arguments to levels of scrutinylgsia is that justices can make
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subjective choices about whether a given case ghmuaccorded a particular type of
review. While some justices may claim they aretiittsscrutiny mode, others may claim
the case is to be accorded intermediate scrutingrelare a couple of responses to this
claim. First, within certain issue areas (free esgron, search and seizure, and
establishment clause), Richards and Kritzer (2802zer and Richards 2003, 2005)
have argued and presented evidence that thesee®gim indeed operative. Moreover,
Richards and Kritzer concede the fact that ceregimes have ideological foundations;
but once they are in place, regardleswlythey are put in place, they serve as
significant influences on the processing of subsatjaases. Whether justices are
influenced by this framework is an empirical quastihat one can directly test.

Figures 5.3 and 5.4 present two theoretical wayghiich a regime that creates a
levels-of-scrutiny structure could influence thegmidude of preference-based behavior.
For both figures, the X-axis represents the thegels of scrutiny, ranging from rational
basis to strict scrutiny. The Y-axis representsam®unt of room preferences have to
operate. Since this is a stylized example, the i¢-sixnply ranges from low to high.
Figure 5.3 presents Model 1, where preference-blaskdvior is a nonlinear function of
the levels of scrutiny. This model implies that floe two endpoints, there is minimal
room for preferences to operate, but for casedvingintermediate scrutiny, the room
for preferences to operate is maximized compargke@ther levels. For strict scrutiny,
speech-protective standards are maximized and iharpresumption that the law should
be struck down. Thus, if strict scrutiny operatesaonstraint, justices have minimal
latitude to decide the case other than on the losihether the government has shown a
compelling governmental interest in the case. Hmesis true of rational basis review. If
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Figure 5.3: The Room Preferences Have to OperatedeMb

this standard operates as a constraint, then ragstrarm of deference toward the
government is operative, and the justices have ldatitude to decide the case other than
on the basis of whether the law serves a legitipatpose.

For the intermediate scrutiny case, Model 1 in Fegu 3 posits that the room for
preferences to operate is maximized relative tather two standards. This is because
the burden of proof is shared by both the challenfjghe law and the government that
passed the law. Unlike the other two levels, tliere strong presumption of the
constitutionality of the law, and justices are ko maximize subjectively-based
judgments about how the case should be decideatireelto the other two standards).
One might claim that the other two standards oiesgwvill involve subjective judgments
as well, and, as noted above, justices may disadreet which level of review is to be
employed. However, one must keep in mind that ehepecifiedelative comparisons
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between the three levels of scrutiny, leading &dkpectation from Model 1 that the
impact of preferences is expected to be signiflgamgher for intermediate scrutiny
compared tdoth rational basis and strict scrutiny review.

Model 2 in Figure 5.4 is similar to Model 1 in tHat strict scrutiny review, the
room for preferences to operate is minimized (hedatio the other standards) for the same
reasons stated above. However, the difference idel@is that a deference norm toward
the government that passed the regulatory lawtieperative, which would accord with
classic behavioral studies of this phenomenon,(8mpeth 1964; Spaeth and Teger
1982). That is, in rational basis review, the rdompreferences to operate is the same as
in intermediate scrutiny review because the justegsentially do not grant the
government the same level of latitude to pass thasserve a compelling governmental
interest as is present in Model 1. Thus, the egpiect from Model 2 is that preference-
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based behavior will be significantly lower for strscrutiny cases compared to cases

involving both rational basis and intermediate 8ogureview.

Hypotheses for the Free Expression Issue Area

Having stated the broad theoretical perspectiveiabow legal considerations
govern the magnitude of preference-based behdwiscuss the mechanics of the
Graynedregime in free expression law and state the hygsath that will be tested in this
chapter. Based on a two-track test, @raynedregime classifies various types of
governmental regulations into a levels-of-scrufimework as discussed above
(Richards and Kritzer 2002). First, the regime dexd thatontent-basedegulations of
expression—i.e., when government regulates speetheobasis of the substance or
impact of communication—are subject to strict SogutThey are presumed to be
unconstitutional and the government must show apetling interest for their upholding.
Content-neutrategulations—when speech is not necessarily basesatent but is
regulated based on time, place, and manner réstrset-are subject to intermediate
scrutiny, and are less likely to be struck dowrfame value than content-based
regulations. The burden to show a compelling gawemtal interest is lifted compared to
cases involving content-based regulations buillgpstsent to a degree. Two other
categories—cases tha not meet the threshold of First Amendment ptateand
traditionally less protected categoriesare, at face value, less likely to be struck down

than both content-based and content-neutral régnft These two categories are

% The less-protected category includes commercial speech, obsbenétgicast media expression,
expression in non-public forums and schools, union piecgetind libel against private figures (Richards
and Kritzer 2002, 311).

203



essentially accorded rational-basis status, meahatgo be upheld, a government only
needs to demonstrate a legitimate or reasonabp®gearfor passing the law.

Given the structure of th@raynedregime and the theoretical framework outlined
above, there are two types of hypotheses. Firstcttmpeting “post-regime hypotheses”
posit how the jurisprudential factors affect prefese-based behaviafter the regime is
instituted. Hypothesis 1.1 is implied by Model 1Figure 5.3, and Hypothesis 1.2 is
implied by Model 2 in Figure 5.4.

Hypothesis 1.1 (Model 1After Grayned preference-based behavior will be

enhanced for cases involving content-neutral reiguia compared to cases

involving content-based regulations and the ratibasis category; the latter two
categories will evince similar levels of prefereti@sed behavior.

Hypothesis 1.2 (Model 2After Grayned preference-based behavior will be

attenuated for cases involving content-based régnRcompared to cases

involving both content-neutral regulations and riéwgonal basis category; the

latter two categories will evince similar levelspyeference-based behavior.
Second, the “regime comparison hypotheses” aracatybé to both Models 1 and 2 and
for cases both before and after the regime. Theréna competing hypotheses:

Hypothesis 2.1The enhancement effect of content-neutral reguiatcompared

to the other two categories, as stated in Hypashkedi, will significantly increase

in magnitude after the regime compared to befoead¢igime.

Hypothesis 2.2The attenuation effect of content-based reguiatmompared to

the other two categories, as stated in Hypothe®&isaill significantly increase in

magnitude after the regime compared to beforedpame.
Note that there are no specific expectations abowtjurisprudential factors will
influence preference-based behavieforethe regime. Instead, | only possess
expectations about (1) how jurisprudential facteiltshape preference-based behavior
as a result orayned and (2) that these factors will shape preferdrased behavior in

significantly different ways after the regime comgxhito before.
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RESEARCH DESIGN, DATA, AND ANALYSIS

As in the previous two chapters, | employ a meNal (hierarchical) modeling
framework to test the hypotheses presented ab@ralyze data, first gathered and
examined by Richards and Kritzer (2002), consistihgistices’ votes on all formally-
decided free expression cases decided from the-1993 terms of the CouttRichards
and Kritzer (2002, 312) code free expression cas¢Bose that include a “free press, free

expression, or free speech issue” according totBjsa@005) Supreme Court database.

Model Specification and Measurement

As was the case for Chapters 3 and 4, the usecohtltilevel modeling
methodology provides a unique modeling opportutatiranslate, with a high degree of
congruence, the theoretical propositions discuabede onto a statistical modeling
specification. The primary goal of the analysitisissess how the jurisprudential factors
explain variation in the preference-behavior relaship, and the framework allows for a
potent empirical assessment of this task. The fwasrlealso facilitates a secondary goal
of the analysis, which is to assess the directeffef jurisprudential factors on case
outcomes. Recall that Richards and Kritzer's (2G62us was on assessing these direct
effects, and | will discuss how my results compgartheir findings.

As in Chapter 4, the models estimated in this tdragmploy a three-level

hierarchical structurgustices’ choices nested within cases nested wytbams Justices’

* There is a slight difference between my criteria for casesimitand Richards and Kritzer’s. | use the

standard case selection criteria as in Epstein et al. (2003, vghio select cases where either “citation”
(ANALU=0) or “split vote” (ANALU=4) is the unit of angkis in the Spaeth (2005) database. Richards
and Kritzer do not filter out cases based on the ANALU végiab
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choices are level-1 units, cases are level-2 uanid,years (i.e., the Court’s terms) are
level-3 units. As | will discuss in more detailetthree-level analysis is especially useful
for analyses covering longer time spans. For alyaes, the dependent variable—a
justice’s choice in a case—is dichotomous, whetas'h liberal vote (a vote to strike
down a regulation of speech) and “0” is a consérgatote (a vote to uphold a
governmental regulation of speech). For binary ddpat variables, a Bernoulli sampling
model is specified, and | use a logit link. For b@git link, first define Pr{i=1) = pjt,
which is the probability of a liberal vote for clei in casg in yeart. Then definey; as
the log-odds oy (i.e., 7 = log[pi: / (1 — @t)]), which allows one to specify the log-
odds as a linear function of the level-1 indepenhaanables.

| specify two types of structural models. Both sfeations, which are discussed
in more detail below, are three-level random ceoedfit modelsSpecification s
designed to estimate two separate models for gieaeeand post-regime cases. For the
post-regime model, this specification presents eonglitests of Hypotheses 1.1 and 1.2.
Specification 1 can be written as:

(Level-1 equation) 7t = Bt + BtPRER;

(Level-2 equations) S = yot + J1CB;t + J2CNi + Jo3gXait + Uojt
Bt = Vot + ViaCBit + Ji2CN¢ + Uit

(Level-3 equations) yot = 7Boo + I'oot
Yiot= 78oo * l'ot

Specification ds a single model covering the entire time pefib@b3-1997) and
provides critical tests of Hypotheses 2.1 andi22,whether preference-based behavior

is explained by the relevant jurisprudential fastiorsignificantly different waybefore
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and afteiGrayned It has identical level-1 and level-3 equation$Spascification 1, but

the level-2 equations are:

(Level-2 equations) it = yot + W61Git + J62CBit + J63CN;t + 4CBi*Gjt +
WsCNi* Gt + JoeaXajt + Uojt
Bit = Kot + YiGje + Ji2CBi + JaCNi + faCB* Gy +
VisCN* Gt + Uit
In examining the level-1 equation for both speaeifions,PREF; is a justice’s
policy preference associated with chaide casg at timet. In Chapters 3 and 4 and
Appendix A, | have already discussed already howsugng justices’ policy preferences
is a complicated issue. As in Chapter 4, this aragmploys Martin and Quinn (2002)
scores. Recall that the primary strength of thiasoee is that it allows for comparisons
across justices and across time, a quality othasares do not possess (see Appendix
A). | also estimated all models using Segal ande€¢¥989; Segal et al. 1995) scores,
and the results did not produce significantly déf& conclusions from those produced
using Martin-Quinn scores. Therefore, | have chaos#rto report results from the
models employing Segal-Cover scores. Using theteseane means as | did in Chapter 4
(see footnote 8), | transformed the Martin-Quinefprences measure so that it is mean-
centered. The motivation for mean-centering thisalde, as well as the level-2 variables
discussed below, is the same as discussed in Ca&@otand 4. Descriptive statistics for
all variables used in this chapter are providedppendix B.
For Specifications 1 and 2, the level-2 and levef8ations are what explicitly

make these modetandom coefficieninodels, since error terms are associated with each

equatior”, Examining Specification 1% Is a random intercept that varies across cases

®> The models could also be rewritten in their single-equat&muced form (as | did in Chapter 3).
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and years, and it can be thought of as the projyeoisa liberal outcome. Substituting the
first level-3 equation into the first level-2 eqigat, as in equation 1 below, the sources of
variation in the random intercept for Specificatbbare more clearly displayed:

(1) it = oo+ )61CB;t + J62CNit + J63Xqjt + Uojt + Moot
Thoo represents the “average” intercepBy indicates that a case involves a content-based
regulation andCN; means that a case involves a content-neutralaggulin casg at
timet. Recall that the jurisprudential variable is aethcategory nominal variable
(content-based, content-neutral, and the ratioasislcategory) associated with levels of
scrutiny, so the rational basiRE) category is the reference grouRichards and Kritzer
(2002, Appendix A) provide a set of criteria fomhthey code the jurisprudential
variables’

Since all level-2 variables are mean-centered, terjua provides a means of
assessing the direct effects of the jurisprudefd@brs on case outcomegg, represents
whether cases involving content-based regulaticere wypically more likely to be
decided in the liberal direction than cases invauihe rational basis category, apgl

represents whether content-neutral cases evinbeghar likelihood of a liberal case

® Richards and Kritzer treat the jurisprudential variable asialével nominal variable, essentially
dividing up the rational basis category into its two paitse “less protected” category and the “fails to
meet First Amendment protection” category. In conductingithéhstests, | have concluded that
combining these two categories into one rational basis catpgees no problems for drawing substantive
conclusions about the hypotheses presented.

" Richards and Kritzer (2002, Appendix A) rely on the @swpinions for coding whether cases involve a
given type of regulation. Based on high inter-codeeagrent, their measures show high reliability. Also,
to demonstrate the validity of the measure, they randomly edl&68+6 of the cases from the data and
found 100% agreement between the Supreme Court's determénatithe jurisprudential factor and the
lower court’s determinations.
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outcome than the rational basis categadl(},ﬁt represents th@ case-level control
variables Xiji, Xojt.... Xqpt) that Richards and Kritzer include in their mot@able 5.1
presents a summary of expected effects (for boéitipations 1 and 2) in both thg;
and Sy equations. For th&y equation in Specification 1, there are not necédgsany
expectations in the pr&raynedera. Recall that Richards and Kritzer were pritgari
concerned with how the impact of jurisprudentiaitéas significantly changed after
Grayned which is the crux of my Specification 2. Howewverthe postsraynedera,
some expectations emerge, which are in accordmthards and Kritzer. First, since
Graynedaccorded strict scrutiny to content-based reguiatof speech, we should
expect that afteGrayned y; > 0, which would indicate that content-based ratjoihs
were more likely to be struck down (decided inbetal direction) than the rational basis
category. We might also expect thgt> 0, indicating that content-neutral regulations,
accorded intermediate scrutiny, were also mordyliteebe struck down than the rational
basis category. Note that these expectations arsaitme across both Models 1 and 2
(presented in Figures 5.3 and 5.4), since thegfieets on the case outcome.
Combining the level-2 and level-3 equations, fheequation for Specification 2

can be written as:

(2) Bt = oo + WaGit + J62CBit + psCNit + JaCB*Gjt + JosCNe*Gje + JoeXqit
+ Upjt + oot

8 Recall from Chapter 3 that mean-centering has no effect gncthefficients in the3; equations; that is,
these coefficients are the same regardless of whether one meas-oentgr Employing the same logic as
discussed in Chapter 3, mean-centering aids in interpréigngcoefficients in thek;; equation, where
eachy represents the impact of a case-level characteristic on theutasme.

° Foraction, the categories are: civil (excluded category), criminal, @spyession, deny benefit,
disciplinary, lose employment, and regulation. overnmentstate (excluded category), other, private,
education, local, federal. Fatentity. other (excluded group), politician, racial minority, alleged
communist, military protester, business, religious,tpriadia, broadcast media.
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G;: is a dummy variable indicating whether or not gipalar case came before or after
Grayned andy; represents whether the average propensity okadlildlecision was
significantly different before and aft@rayned The two interaction term&£g*G;; and
CN*Gj;) serve a similar function as Richards and Kritz€how tests by assessing
whether the regime significantly altered the efeaftjurisprudential factors<OB and
CN), relative to the baseline, on the case outcorsese®n in Table 5.1, | only possess
expectations for the two interaction terms for flgeequation in Specification 2. | expect
that )64 > 0, which indicates that content-based regulatioil be even more likely to be
struck down than the rational basis category &tarynedcompared to before.
Moreover, | also expect thags > 0, indicating that content-neutral regulations also
be more likely to be struck down than the ratidredis category aft€rayned

For Specifications 1 and 2, tif: equation contains stochastic components at
levels two (i) and threergoy) that represeninobserved heterogeneitythe response,
that is unmeasured variability in bathse-levebndyear-levelfactors that could affect
the outcome. As | discussed in Chapter 4, the Bpatton ofroo; in the level-3 equation
serves an important purpose for judicial votingadagt cover longer time spans. It
essentially allows one to be more confident inittierences regarding the parameters of
interest because it controls for unobserved yegetr variation in the propensity of a
case to be decided liberally. From Chapter 4, f¢lcat this specification, specifically the

level-3 equation, is one means of accounting fomimership change.
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Model 1 Model 2

Expected Expected Expected Expected
Case-Level Effect from Effect from Effect from Effect from
Factor Bit Equation By Equation | A Equation B Equation
Specification 1
PreGrayned
Content-Based None None None None
Content-Neutral None None None None
PostGrayned
Content-Based w1>0 #1=0 1>0 #1<0
Content-Neutral ¥2>0 ¥2>0 $2>0 Vi2=0
Specification 2
Grayned None None None None
Content-Based None None None None
Content-Neutral None None None None
Content-Based*
Grayned ¥4>0 None ¥4>0 #a<O0
Content-Neutral*
Grayned ¥s>0 Vs> 0 s> 0 None

Table 5.1: Summary of Expected Effects for Modetsd 2

For Specifications 1 and 2, tif: equations are central to testing the hypotheses.
B represents the impact of policy preferences aticgs choices (i.e., the preference-
behavior relationship) and is specified to varyoasrcases and time. For Specification 1,
the level-2 and level-3 equations can be combimelvaitten as:

(3) Liit = Moo + Y1CB;t + J12CNt + Ugje + F1ot
Thoo IS the typical, or average, impact of policy prefeces. The parameters associated

with the observed case-level factorsress-level interaction effeetsrepresent how
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case-level factors explain variation in the impafgpolicy preference¥ Substantively,
this specification is directly connected to my tegiwal framework, which posits that the
impact of policy preferences varies as a functibjunsprudential factors

As seenin Table 5.1, | possess no expectatiorthéoeffects of the
jurisprudential factors on the preference-beharatationship for the pr&rayned
model. The posGraynedmodel explicitly tests Hypotheses 1.1 and 1.2 c8gally, )1
and y4, represent how the impact of preferences is shapddeopresence of content-
based and content-neutral regulations, respectivelgtive to the rational basis baseline.
Hypothesis 1.1, in accord with Model 1, posits thiér the regime, the magnitude of
preference-based behavior for content-based aimhahbasis cases will be the same.
Thus, for the posGraynedmodel, a finding tha; is statistically indistinguishable from
zero will support Hypothesis 1.1. A finding that > 0, i.e., that preference-based
behavior will be enhanced in content-neutral caskdive to the rational basis category,
will also support Hypothesis 1.1.

In accord with Model 2, Hypothesis 1.2 posits thid¢r the regime, the magnitude
of preference-based behavior will be significaihdhyer for content-based cases relative
to the rational basis category. Thus, a finding < O in the postsraynedmodel will
support Hypothesis 1.2. In addition, a findingyfas statistically indistinguishable from

zero will also support Hypothesis 1:2.

% From Chapters 3 and 4, one can see how both Specificatioms 2L could be rewritten in their reduced
form to show more clearly the nature of the cross-leveldntems.

1 Testing whether differences exist in preference-based letmtiveen the content-based and content-
neutral categories requires changing the baseline from rationsltbasie of the other categories. Results
executing this strategy will be discussed below.
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Moving to theBs; equation for Specification 2, combining the le2eind level-3
equations produces:

4) Bt = Thoo + Yia1Git + Vi2CBit + J3CNi + J4CBi*Gjt + JisCN*Gje + Ut
+ 0t

By interacting the jurisprudential variables witte Grayneddummy (i.e. CB*Gj and
CN*Gj), Specification 2 tests Hypotheses 2.1 and 2&&,i# whether the regime
variables shaped preference-based behavior irfisgmily different ways before and
afterGrayned Note first thaty; is the effect of th&raynedregime on preference-based
behavior for a typical case; this tests whethemittdevel of preference-based behavior
was altered as a result@fayned The central parameters for testing Hypothesesrdl
2.2 areyis andyis. Hypothesis 2.1 predicts thgg > 0, which means that the
enhancement effect of the content-neutral categeagive to the rational basis category
was significantly larger after the regime compaetefore. Hypothesis 2.2 predicts that
¥4 < 0, meaning that the constraining effect of thetent-based category (relative to
rational basis) significantly increased in magné\de., became more negative and
constraining) after the regime compared to before.

Finally, for both specifications, the two stochestomponents in thg;
equationsuj andrio, account for unobserved case-level and year-lestelrogeneity,
respectively, that may explain variation in the aopof policy preferences. As discussed

in Chapter 4, accounting for this unobserved heggmeity in the impact of preferences is
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especially useful in analyses covering longer tapans, since it controls for unmeasured
changes in preference-based behavior across aacéisne’

For the entire 1953-1997 time span, the data coos& 334 choices (level-1
units) nested within 494 cases (level-2 units)exkstithin 45 years (level-3 units). The
Graynedregime begins during the 1972 term. For the@raynedera, the data consist of
1,736 choices nested within 199 cases nested withyears. For the po&raynedera,

the data consist of 2,598 choices nested withinc28es nested within 27 yeats.

Estimation and Results

The same estimation issues come to play in thiptehas in Chapter 4, given the
complexity of the three-level hierarchical modgiedfied here. Therefore, for the same
reasons | stated in Chapter 4, | use Bayesian astimvia Markov chain Monte Carlo
(MCMC) to generate model estimates in this chapter.

Table 5.3 presents MCMC results separately foiGnaynedand posisrayned
(Specification 1). Table 5.4 presents MCMC estimdibe data covering the entire time
span (Specification 2, 1953-1997 terms). Table distussed below, summarizes model
fit and comparison. The results from Tables 5.2, &nd 5.4 are based on models using
the Martin-Quinn preferences measure. All modelplegnnon-informative (diffuse)

priors, meaning that the likelihood (the data) dwees the prior in constituting the

12 As in Chapter 4, the level-2 and level-3 error companarg each assumed to have bivariate normal
distributions, which allows for estimation of the \earte-covariance components of the random effects.

3 The reason there are 19 years for @raynedand 27 for posGrayned(which adds up to 46 instead of

45 seen in the entire time span) is due to the fact thaesgtcurs within the 1972 term. Thus, part of
1972 is included in the pr@&+aynedera, and the other part is included in p@si&ynedera.
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posterior; therefore, inferences are similar to whauld be made using maximum
likelihood*

For each model, | specified three parallel Markbains! and convergence was
assessed via the Gelman and Rubin (1992) tesalseé&elman et al. 2003; Congdon
2003)* Using this test, convergence was clearly appdoerll parameters of interest
after 13,000 iterations (using the initial 3,00€rations as a burn-in). Thus, all results are
based on 10,000 samples. Based on these samptdas B3 and 5.4 present the
posterior means, standard deviations, and 90% Bayersedibility intervals for three
sets of estimates: (1) effects of the case-lewehcates on the average propensity of a
case to be decided in a liberal direction (estisiéiem thefy;: equation), (2) effects of
the case-level covariates on the impact of pretagnincluding the average effect of
policy preferences (estimates from g equation), and (3) the variance-covariance
components of the random effects. Due to spacademasions, Tables 5.3 and 5.4 do not
include the posterior summaries for the case faatsbles X)) from the/; equation.

Recall from Chapter 4 that the 90% credibility mds allow one to determine the

* The random effects associated with both the random inteaneptandom slope at both levels two and
three are distributed as bivariate normal. A minimally imfative Wishart prior is used for the bivariate
normal distribution at each level. Also, thparameters are each assumed to be normally distributed. | use
standard diffuse priors for thés, with means 0 and precisions of 0.001; a precisidmeisnverse of the
variance, so a precision of 0.001 is equivalent to a weiah1000.

15 |n setting the initial values for each chain, the firsies from a reduced random intercept logit model
and the other two sets of start values specified the upgdowamr bounds, respectively, of the 95%
confidence interval for each coefficient. | experimented wiitieiostart values for the three-chain model
and used various start values for two-chain models asemgtiloying suggestions from Congdon (2003),
and the results are highly stable across all specifications.

18 This requires monitoring the potential scale redudii®nwhich taps differences between the 3 chains,
for all parameters; convergence is achieved whienvery close to 1 for all parameters of interest. WRen
is close to 1, it indicates that the chains are overlappinghen@ibbs sampler is approaching the target
distribution.
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Specification 1 Specification 2
Full model compared to: PreGrayned| PostGrayned
1. Pooled model with no
random coefficients 1775.20 2989.78 4805.49
2. Random Intercept only at
both level two and level threg 1304.03 2239.9( 3BHAO
3. Random Coefficients at
level two only 1178.69 1822.16 3012.10
Full Moddl:
Three-level random
coefficient model 1176.12 1817.39 2996.96

Numerical entries are DIC statistics for each model etaalues indicate better model fit.

Table 5.2: Assessing Model Fit and Comparison U#iegDeviance Information

Criterion (DIC)

significance of the parameter estimates. | havesgplasterisks next to the effects (for the
model coefficients) which are either greater os ldsn zero with greater than 95%
posterior probability”

The results reported below are striking and prewdmpelling evidence for the
role of legal considerations in Supreme Court decisnaking. Before discussing the
findings, | briefly discuss model fit. | assess mbiit and comparison employing, as |
did in Chapter 4, the “deviance information crivexi (DIC) (Spiegelhalter et al. 2002).
Recall that lower DIC values indicate better fiable 5.2 presents a set of DIC statistics
that compare the full, three-level random coeffitimodels presented here (for both
Specifications 1 and 2) with three different redliogodels: (1) a pooled logit that

ignores altogether the multilevel structure of da¢a, (2) a model that specifies only

" Recall from Chapter 4 that this method for determiniggiicance is consistent with one-sided
Bayesian hypothesis testing (Gill 2002, 203-07), whicdmaslogous to one-tailed hypothesis testing in
classical, or frequentist, analysis.
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random intercepts (and not random preferencesicmeff) at levels two and three, and
(3) a two-level random coefficient model that ige®years as a third level of analysis.
Across Specifications 1 and 2, the DIC statisticBdate that the full three-level random
coefficient models provide the best fit of the dedanpared to the three reduced models.
These results provide statistical justification tlee posited three-level hierarchical
structure and the random coefficient model speatifom, where random intercepts and
random coefficients (for policy preferences) weapedfied at both level two (the case
level) and level three (the year level).

Results from thgy: Equations| first examine estimates from tifg: equation for
Specifications 1 and 2 to test the extent to withehjurisprudential factors exhibited
direct effecton case outcomes. Recall that these resultsiesime mechanism of
influence of jurisprudential factors that Richaedt®l Kritzer (2002) examined, and | will
make comparisons between my results and Richadi&atzer’s results. While testing
the direct effects of these factors on case outedma secondary goal of the analysis, the
results are important because they highlight theetd effects” role of legal
considerations that most scholars have tendedamiee.

First, the posterior summary of thg parameter in Table 5.3 indicates that before
Grayned cases involving content-neutral regulations veggeificantly less likely to be
overturned (i.e., decided liberally) than the base{rational basis) cases. Greater than
95% of the posterior mass for the coefficient gsléhan zero, suggesting a high posterior
probability that the effect is negative. Af@raynedimplemented the levels-of-scrutiny
framework, however, the results indicate that reteto the rational basis baseline, the

impact of content-neutral cases—now accorded irgdrate scrutiny—is no longer
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significant. This evidence suggests that the Caccbrded content-neutral regulations
more deference befofgrayned but afterGrayned it accorded less deference to this
class of cases. These conclusions are in accondRigchards and Kritzer’s findings.
To test if the effect just discussed is signifidadifferent after the regime compared to
before, we look to theontent-neutraiGraynedinteraction effect jgs) in the & equation
in Table 5.4. First, note that the t@aynedinteractions in thg;; equation represent an
alternative way to test the Richards-Kritzer hygsts of whether the jurisprudential
factors had statistically distinct effects on cagecomes before and after the regime. In
Table 5.4, the significant effect of thentent-neutr&lGraynedinteraction provides
evidence in support of Richards and Kritzer’s fimgs. Thus, the negative impact of
content-neutral regulations (relative to the basglon the propensity of the case being
overturned was significantly attenuated afeayned suggesting thatraynedaccorded
significantly less deference to governments incivgtent-neutral class of regulations
compared to the baselif&The results suggest that bef@eayned content-neutral
regulations were more likely to be upheld by thei€than baseline cases, yet after
Grayned case outcomes between these two categories tgigmificantly differ.
Returning to th¢k;; equation in Table 5.3, the results indicate tledibie
Grayned the fate of cases involving content-based regulatwas not significantly

different from baseline cases. While the effggf)(is positive and close to being

18 The interaction is positive, so the p@taynedeffect is significantly “less negative” than the pre-
Graynedeffect.
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Pre-Grayned PostGrayned
Posterior Summaries Posterior Summaries
90%
90% Bayesian Bayesian
Credibility Credibility
Mean S.D. Interval Mean S.D. Interval
Estimates front; Equation (Effects on Outcome):
Intercept,7soo 1.97 0.89 [0.51,3.45]* | -0.25 0.70 [-1.41, 0.89]
Content-Basedys; 0.98 0.72 [-0.18, 2.17] 2.32 0.48 [1.54, 3.12}*
Content-Neutraljs, -3.55 1.42 [-5.90,-1.25]*| 0.05 0.74 [-1.17,1.27]
Estimates fron;; Equation (Cross-Level
Interactions):
Policy Preferences
(Avg. Effect), 7800 5.38 0.65 [4.35, 6.50]* 5.05 0.54 [4.16, 5.95]*
Content-Basedy: 1.83 0.92 [0.36,3.36]* | -1.53 0.79 [-2.85, -0.24]*
Content-Neutrali, 0.30 2.02 [-2.98, 3.66] 0.28 1.38 [-1.94, 2.56]
Level-2 Variance-Covariance
Components
var(Uojr) 6.74 1.48 [4.63,9.41] 7.61 1.28 [5.71, 9.88]
var(Uij) 13.23 4.16 [7.34, 20.8] 22.38 4.37 [15.95, 30.13]
coV (Uojt, Usjt) -3.52 1.64 [-6.32,-0.96] | -2.41 1.39 [-4.74,-0.19]
Level-3 Variance-Covariance
Components
var(ooy 0.56 0.42 [0.16, 1.35] 0.51 0.32 [0.16, 1.11]
var( oy 2.78 2.31 [0.42,7.14] 2.64 2.09 [0.41, 6.59]
coV(roos 101 0.50 0.72 [-0.37,1.80] 0.41 0.52 [-0.30, 1.34]

N=1,736 (choices);

J=199 (cases); T=19 (years

N=2,598 (choices);
) J=295 (cases); T=27 (years)

* Indicates that at least 95% of the posterior is

greaterdh&ess than zero.

Table 5.3: MCMC Estimates of Three-Level Randomf@icent Model (Specification

1), Free Expression Cases, Bmynedand Postrayned

significant, the B percentile is less than zero, suggesting thassatlean 95% posterior

probability exists that the effect is greater taaro. AfterGraynedaccorded content-
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based regulations strict scrutiny review, caseslinng content-based regulations were
significantly more likely to be decided liberallgt{uck down) than rational basis cases;
note that well over 95% of the posterior mass liigs effect §6,) in the postSrayned

model is greater than zero. The evidence sugdestishte Court did indeed accord cases
involving content-based regulations higher speaciegtive standards after trayned
regime was implemented. These conclusions regaatintent-based cases correspond to
Richards and Kritzer’s findings.

But is this effect just discussed significantlyfeient across the regime break?
Thecontent-based*Grayneititeraction effect j4) in the Ky equation in Table 5.4
provides an explicit test. The results indicate tha effect of content-based regulations
(relative to the rational basis baseline) on thie@me didnot significantly differ after
Graynedcompared to beforérayned The interaction effect is in the correct direntio
(positive), but less than 95% of the posterior mag®sitive. The findings regarding
content-based cases from Table 5.3 and 5.4 aredyrespecially with respect to Richards
and Kritzer’s findings. On the one hand, the Speatifon 1 results suggest tHatayned
did have a significant impact such that afegayned content-based regulations—now
accorded strict scrutiny—were significantly moteely to be struck down than
regulations falling within the rational basis caipg yet beforeGrayned this effect was
insignificant. The positiveontent-based*Graynedteraction from Table 5.4 suggests
that indeed, the likelihood of content-based retipia being struck down compared to
the rational basis group is greater atieayned but the posterior probability is not high

enough to conclude that the difference is distiran zero.

220



Posterior Summaries

90% Bayesian

Credibility
Mean S.D. Interval

Estimates fronfk;; Equation (Effects on Outcome):

Intercept,7so0 0.55 0.54 [-0.35, 1.44]
Grayned )1 -0.24 0.40 [-0.90, 0.42]
Content-Basedys, 1.84 0.38 [1.22,2.48]*
Content-Neutralyps -1.26 0.66 [-2.35,-0.16]*
Content-Based3rayned js4 0.15 0.70 [-1.01, 1.30]
Content-Neutral&rayned jss 2.68 1.42 [0.35,5.03])*

Estimates fron;; Equation (Cross-Level Interactions):
Policy Preferences (Avg. Effectloo 5.34 0.45 [4.59, 6.08]*

Grayned y1 -1.70 0.84 [-3.10, -0.35}*
Content-Basedy> 0.05 0.64 [-1.01, 1.09]
Content-Neutralyis 0.11 1.26 [-1.93, 2.20]
Content-Based®rayned )44 -3.92 135 [-6.15,-1.71]*
Content-Neutral&rayned )is 0.58 2.73 [-3.94, 5.02]

Level-2 Variance-Covariance Components

var (Uojt) 6.96 0.90 [5.57, 8.55]
var(Uuij) 19.93 3.28 [14.92, 25.64]
coV(Uojt, Usjt) -2.80 1.06 [-4.59,-1.12]

Level-3 Variance-Covariance Components

var(rooy) 0.36 0.18 [0.14,0.71]
var(rioy) 3.44 1.79 [1.09, 6.79]
coV(roos, 10) 0.50 0.43 [-0.12, 1.26]

N=4,334 (choices); J=494
(cases); T=45 (years)
* Indicates that at least 95% of the posterior is greatergh&ess than zero.

Table 5.4: MCMC Estimates of Three-Level Randomf@icent Model (Specification

2), Free Expression Cases, 1953-1997
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The Specification 2 results in Table 5.4 also rétieat theGraynedregime did
not exhibit an overall significant effect on thepensity of a case to be decided in a
liberal direction. Recall that | did not expectieedtion for this effect j1), and neither
did Richards and Kritzer. However, the evidencegssts that in general, free expression
regulations were not significantly more likely te struck down afteGraynedcompared
to before.

In Tables 5.3 and 5.4, the variance-covariancepom®ants associated with
suggest that a sizable share of case-level andgearunobserved heterogeneity exists
in the outcome proces3That is, a significant level of variation existsthe propensity
of a liberal decision both over cases and over timagis not accounted for by the
observed independent variables. Note that the lexséestimates of the variance are
substantially larger than the year-level estimatdgsch suggests that case-level effects
constitute more of the variation in the outcomentii@ar-level effects. Importantly,
accounting for this unobserved heterogeneity allomes to be more confident in the core
substantive inferences.

Results from th@;; Equations The results from thg; equations in Tables 5.3
and 5.4 produce evidence pertaining directly tathle®retical framework and are capable
of rendering verdicts on the hypotheses presentéus chapter. | discuss the results in
Tables 5.3 and 5.4 in conjunction with post-estioratesults presented in Figures 5.5

and 5.6. Figures 5.5 and 5.6, which are analogntisettheoretical Models 1 and 2 from

% Recall that the DIC statistics reported in Table 5.2 pi@statistical support for the assumption that
there is a significant amount of unobserved heterogeneteimtercept and preferences coefficient at
both levels two and three.
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Figures 5.3 and 5.4, display estimateg.of., which represents the predicted impact of
policy preferences on choices, i.e., the magnitfdeeference-based behavior, broken
down by the three jurisprudential categories fahlibe preGraynedand posisrayned
eras. Adapting thg@; equation from Specification 2 (equation 4), cadtinlg each

Borer SIMPlY requires plugging in parameter estimatesthadelevant covariate values
into the following equation:

(5)  Berer= Moo+ M1Gyt + #2CByt + JiaCNy + J14CB*Gje + JisCNe* Gy
As | did in Chapter 4, | simply integrate thesecoddtions into the joint posterior and
then retrieve posterior means for the impact ofggences on choices under each
condition. These posterior means for each condarethen reported in Figures 5.5 and
5.6.

First, in looking at Tables 5.3 and 5.4, it is moise that for all models, the
average impactrfog) of policy preferences (that is, the impact whanables with which
the preferences variable is interacted are hetérat, their mean values) is positive and
clearly distinguishable from zero. Thus, on averaggaical left-right ideological
cleavages exist in the propensity to strike dovgpeech-restrictive regulation; liberals
are more likely than conservatives to strike dowmnegnmental regulations of speech.

The theoretical framework described in this chapteits that ideological
cleavages in free expression law were transforrfted @raynedimplemented a levels-
of-scrutiny legal framework. First, the most stnggifinding from Table 5.3 and Figures
5.5 and 5.6 concerns the before-and-after compaapreference-based behavior in

cases involving content-based regulations (ggeBeforeGrayned cases involving
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content-based regulations induced significaatihancegreference-based behavior
compared to both rational basis cases and, asrs&ggure 5.5, in cases involving
content-neutral regulatiof® More than 95% of the posterior mass faris greater than
zero. Note also that befo@&rayned preference-based behavior did not significantly
differ between cases involving content-neutral tations and the rational basis category
(see thes, parameter, which is positive but insignificantigiire 5.5 clearly displays that
of the three jurisprudential categories bef@rayned content-based regulations induced
justices to engage in theghestlevel of preference-based behavior.

However, aftelGraynedaccorded content-based regulations strict scrigtiatys,
cases involving content-based regulations sigmtigaattenuatedpreference-based
behavior relative to the rational basis baselitiee-exact opposite effect compared to the
pre-Graynedperiod(see)i; from Table 5.3). In the po&raynedmodel, a greater than
95% posterior probability exists that this effectdss than zero. As was the case before
Grayned preference-based behavior did not significaniffedbetween content-neutral
and rational basis cases (see jphagarameter). And further analysis indicates that
preference-based behavior was significantly attealis cases involving content-based
relative to content-neutral regulatiofis.

The effect of jurisprudential factors on the magadé of preference-based

behavior afteGraynedis seen more clearly in Figure 5.6. As opposeti¢o

20 settingcontent-neutrahs the baseline category reveals that content-based reguiatiosed
significantly more (with greater than 95% posterior pitulity) preference-based behavior than content-
neutral cases.

21 Again, settingcontent-neutrahs the baseline category reveals that &teyned content-based
regulations induced significantly less preference-based lmgtthan content-neutral regulations.
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enhancement effect (compared to the other two oag=x) that content-based regulations
produced befor&rayned(as was seen in Figure 5.5), Figure 5.6 showsatitet

Grayned content-based regulations inducedltveestamount of preference-based
behavior, again, the exact opposite pattern froratwlacurred in the pr&raynedera.

Note how Figure 5.6 strongly resembles Model 2 ffeigure 5.4.

So far, the evidence strongly suggests @ratynedindeed regulated the room
policy preferences have to operate in a mannernstens with Model 2 from Figure 5.4,
thus providing strong support for Hypothesis 1.8 aampelling evidence against
Hypothesis 1.1. In other words, the regime sigaiiity reduced the magnitude of
preference-based behavior for the category of casssded strict scrutiny (content-
based regulations) compared to the other two categdrelative to the rational basis and
content-neutral cases, content-based regulatiapeshpreference-based behavior in
diametrically opposewvays before and aft€&rayned BeforeGrayned content-based
regulations evinced the highest degree of preferdrased behavior, but aftérayned
content-based regulations evinced the lowest deatfrpeeference-based behavior.

The two interaction terms from th&;; equation in Table 5.4 provide critical tests
of Hypotheses 2.1 and 2.2, that is, whether andthevjurisprudential factors altered
preference-based behavior in significantly way®ieeand afteGGrayned As expected
by Hypothesis 2.2, theontent-basedsraynedinteraction effect )44) is negative and
significant, as well over 95% of the posterior makg 4 is less than zero. The results
strongly indicate, then, that the constraining &ffef content-based regulations relative to
the baseline that existed after the regime is lglelstinct from the enhancement effect

that existed befor&rayned This finding provides strong support for Hypotises 2. In
226



other words, the manner in which preference-basbdwor differed between cases
involving content-based regulations and the otlwerdategories was significantly altered
after Graynedcompared to befor@rayned as seen in comparing Figures 5.5 and 5.6.

Recall that Hypothesis 2.1 predicted thatd¢batent-neutradlGraynedinteraction
effect (4s) in the 5y equation in Table 5.4 would be positive. Givenphevious
findings of a null difference in preference-basetidvior between content-neutral and
rational basis cases both before and &teyned it is no surprise that there is no
significant difference in these effects acrossrdggme break. Note that the posterior
probability thatys is distinguishable from zero is well less than 99%ese results, then,
provide strong evidence against Hypothesis 2.1batster further the validity of
Hypothesis 2.2.

Table 5.4 also provides a test@fayneds net effect on the magnitude of
preference-based behavior, as seen iBthequation f1). Note that the effect of
Graynedis negative and significant with 95% posteriorlyability, suggesting that on
the whole, the regime significantly reduced theamabunt of preference-based behavior.

Finally, in both Tables 5.3 and 5.4, the varianoeatiance components
associated witl; suggest that sizable case-level and year-levédsgroed
heterogeneity exists in the impact of policy preferes. This means that there exists
variation over both cases and time in preferensad&®ehavior that is not accounted for
by the observed variables. Again, the variancenadéis at the case level are much larger
than those from the year level, suggesting thaawan in preference-based behavior is

explained more by changes in case stimuli thangdsim context that a new term
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brings. | reiterate that accounting for this unated variation in the impact of policy

preferences allows one to be more confident irctre substantive inferences.

Summary

To recap, then, the evidence strongly supportsithe that theGraynedcontent-
neutrality regime regulated the room policy prefiees have to operate in the free
expression issue area in a manner consistent watdteM? in Figure 5.4 and Hypotheses
1.2 and 2.2. The levels-of-scrutiny framework Hael éffect of significantly constraining
preference-based behavior in caGeaynedaccorded strict scrutiny (content-based
regulations) in comparison to cases accorded m@tioasis and intermediate scrutiny.
This constraint was significantly greater after tegime compared to before. In fact,
striking evidence revealed th@taynedtransformed what was previously an
enhancemergffect induced by content-based regulations in¢cattenuation or
constraining, effect described above. The evidatrmngly rejects Model 1 and
Hypothesis 1.1, which predicted that afBnayned preference-based behavior would be
enhanced in cases granted intermediate scrutimggntneutral regulations) relative to
the other two categories.

Overall, the results reveal a compelling and prasiyp unappreciated role of a
variety of legal considerations in Supreme Coudigien making. In addition to their
role as a direct effect on case outcomes, whichiqgue scholarship (e.g., Richards and
Kritzer 2002) has focused on, jurisprudential fest@s a variety of legal considerations)
are also capable of exhibiting a second path ddémice—regulating the room
preferences have operate. Importantly, as a kdyop#ne heterogeneity framework put
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forth by this dissertation, legal considerationsayo the magnitude of preference-based
behavior on the Court. | have focused on one waaetegal considerations—
jurisprudential factors dictated by a jurisprudahtegime—nbut the general framework
for these multiple paths of influence (both on¢hse outcome and on the preference-

behavior relationship) could be applied to othatetees of legal considerations as well.

CONCLUSION

This chapter began by posing perhdepsfundamental question in the study of
Supreme Court decision making: Does law influenger&me Court decision making,
and if so, how? Perspectives across the law-idgapgctrum suggest various alternative
explanations ranging from a null effect of legahsilerations (Spaeth and Segal 1999) to
a mechanical jurisprudence view where legal comatd®ms are completely influential
and policy preferences are completely suppressaduktiveen these extremes fall “hybrid
models,” which suggest that law and policy prefeesnexhibit concurrent effects on the
Court’s outcomes. Aside from this “direct effectste, | have highlighted that legal
considerations can alsoeoderate or shape the magnitude of, the impact of policy
preferences on justices’ behavior. In additionkaneining how law and policy
preferences concurrently affect judicial choicés thew highlights how law and policy
preferenceteractto produce judicial outcomes.

Combining jurisprudential regimes theory with nstdérogeneity in decision
making approach, | have posited a theoretical fraonk that suggests how a
jurisprudential regime shapes preference-basedvimrhahe legal framework created by
a jurisprudential regime regulates the room prefess have to operate by creating
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conditions that either enhance or attenuate pneferbased behavior. Figures 5.3 and 5.4
posited two potential models for how a levels-atusiay framework, like that created by
the Graynedregime in free expression law, regulates the rposferences have to
operate and thus, the magnitude of preference-bdassalior. Using an innovative
multilevel modeling framework that provides uniqu@portunities for modeling Supreme
Court decision making, | have presented MCMC egsti&rom three-level random
coefficient models showing that ti&aynedregime significantly shaped preference-
based behavior in a manner consistent with Modé&ioPn Figure 5.4) and Hypotheses
1.2 and 2.2. Moreover, a secondary goal of theyarsalvas to ascertain the direct effects
of these jurisprudential factors on case outconvbg;h was the crux of the Richards and
Kritzer (2002) analysis. On the whole, my findirigsthe direct effects largely mirror
Richards and Kritzer, suggesting that the propgtsitliberal case outcomes across
jurisprudential categories was significantly alteby theGraynedregime.

Overall, then, the theoretical framework, whicbhdrporates one variety of legal
considerations into my heterogeneity framework, gaedempirical evidence reveal a
heretofore underappreciated mechanism of legalentte. In short, the law exhibits an
influence on the justices’ decision making, bus ia more nuanced and complex
influence that cannot be stated in black-and-wieitss. This underscores the value of
the heterogeneity in decision making approach, whécognizes thatystematic
variation exists in the magnitude of preference-based behévat can be explained
theoretically and tested empirically. Legal considiens are factors that explain a share
of this variation, and a jurisprudential regimeafies the conditions under which factors
either enhance or attenuate preference-based loeh@kie theoretical framework, then,
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holds great promise for investigating how regimespe preference-based behavior in
issue areas beyond the free expression area exdimne. Finally, while this chapter has
focused on the precedent variety of legal constaers, the framework could also be
applied to the other two varieties of legal inflaeni.e., plain meaning and original

intent.
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CHAPTER 6

CONCLUSION

In Chapter 1, | discussed the general perspeabneaupreme Court decision
making and argued that most of what we know abapté&ne Court decision making is
encapsulated within the three schools of thougbksgemt in the literature: the attitudinal,
legal, and strategic models. Most central to whakwow is that, in accord with the
attitudinal model, the choices justices make axangly influenced by their personal
policy preferences. In Chapter 1, | also discusgeat wedo notknow about Supreme
Court decision making, namely, whether and to vdegiree conditions exist that
strengthen or weaken the relationship betweercgstpolicy preferences and justices’
choices. My dissertation has sought to providestesyatic analysis of this general issue
by thinking of the impact of preferences on justiaghoices as a process to be explained
theoretically and tested empirically. | have argaad shown that factors associated with
both the attitude strength and accountability maidmas systematically explain variation,
or heterogeneityin the preference-behavior relationship. Thus,dissertation has
attempted to fill a significant gap that has exdsteour knowledge of Supreme Court

decision making.
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In this concluding chapter of the dissertatioattémpt to achieve three general
tasks. First, | summarize the principal findingsnfr Chapters 3, 4, and 5. | then discuss
the implications of those findings for both futdiheoretical and empirical research on
Supreme Court decision making and beyond. Finhflyesent a discussion of what |
believe future research can do to enrich furthemmaerstanding of the Supreme Court

decision making.

SUMMARY OF FINDINGS

In Chapter 2, | developed a theory positing that taechanisms-attitude
strengthandaccountability—explain variation in preference-based behavior. |
hypothesized that (1) situational factors assodiat¢h the Court’'s immediate
environment, (2) external strategic consideratiansl, (3) legal considerations will
explain this variation in preference-based behavibe theory has offered a systematic
perspective for how situational factanseractwith policy preferences to produce
outcomes. Moreover, by incorporating these latter factors, the theoretical framework
has engaged all three of the principal theorigaditial decision making.

Chapters 3, 4, and 5 specified quantitative engditiests designed to assess the
effects of each of the three sets of factors lisealve. | argued that a multilevel
(hierarchical) modeling framework is well-qualifi¢al test the hypotheses associated
with the dissertation’s theoretical framework. Byesifying the levels of analysis present
in Supreme Court decision making (choices, casebkyaars) and by specifying random
coefficient models, the framework has provided pparstunity to test explicitly how
higher-level situational factors—the factors that laypothesized to moderate the impact

233



of preferences—explain variation in lower-levelatednships, in this case, the
relationship between policy preferences and justickoices. Importantly, the multilevel
modeling framework maps the theoretical model enstatistical specification with a

high degree of congruence, thus having allowee*pticit tests of the hypotheses.

Chapter 3

In Chapter 3, | examined how six case-level factatkin the Court’'s immediate
environment have shaped preference-based behavipoftions of the Warren (1962-
1968 terms), Burger (1975-1985 terms), and Rehh@aarts (1994-2004 terms). The
chapter offered empirical tests of Hypotheses BaBtors associated with the attitude
strength mechanism included salience, complexitgl,issue familiarity. Factors
associated with the accountability mechanism iredLidhe interest group environment,
U.S. participation via the Office of the SolicitGeneral, and statutory versus non-
statutory cases. The analysis treated justiced’litierties votes as a two-level
hierarchy—justices’ choicesiested withircases—to test whether these hypothesized
case-level factors explain variation in the impafgbolicy preferences on choices.

Table 3.5 in Chapter 3 summarized the resultseptimary analyses and
revealed the extent to which each hypothesis redesupport across the three Court eras.
The case complexity hypothesis was uniformly reédll three Court eras, but the issue
familiarity hypothesis received uniform support@ss all three Court eras. The salience
hypothesis comes close to attaining uniform suppomss all three Court eras. In
Chapter 3, | focused a great deal of attentiorhemuanced effect of salience on the
preference-behavior relationship. The effect ofesale was significant in the Burger and
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Rehnquist Courts, and approached significanceni¥arren Court analysis. The results
revealed that salience enhanced preference-bakagibein general, but the asymmetric
enhancement pattern of influence suggested a nuaneced effect of salience. |
speculated that salience may work via differentlmecsms across different types of
justices, suggesting that while salience may hgezaied via an attitude strength
mechanism for liberals, it may have operated viaawountabilitymechanism for
moderates and moderate conservatives. More sgaljifithe findings could be
consistent with a “Greenhouse Effect,” wherebyahesnt cases in particular, susceptible
justices’ (O’Connor, Kennedy, Blackmun, Stewart)ing behavior might reflect their
desire for praise from the media, which Sowell @R8uggests exerts left-leaning
pressures on justices. This is a topic that reguirere examination by future research.
Regarding the accountability factors, the informatenvironment hypothesis
received no support across all three eras, whaesthtutory versus non-statutory
hypothesis received uniform support across alkti@eurt eras. The latter suggests that
preference-based behavior was consistently lowstaitutory compared to non-statutory
cases. U.S. participation, as a direct party andwsrcuriae, exhibited the most
inconsistent findings across the three Court éfasthe Rehnquist Court period, as
expected, both modes of U.S. participation attestlpteference-based behavior and
both exhibited an asymmetric attenuation patterinfbience. These same patterns did
not hold for the Warren and Burger analyses. Ftin bte Warren and Burger periods,
direct party participation had no effect on prefeebased behavior, and for the Burger
era, amicus curiae participatienhancegreference-based behavior. These conflicting
findings led me to question whether there were soomglitions under which U.S.
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participation as either a direct party or amicusasuaffected the preference-behavior
relationship. Results from auxiliary analyses & Burger and Rehnquist eras revealed
that the effects of U.S. participation were, tcegre, sensitive to (1) the ideological
position taken by the Solicitor General as amiausae and (2) the political party of the
President who appointed the Solicitor General.

By systematically examining case-level conditionthim the Court’'s immediate
environment that strengthen or weaken the impapbobéy preferences on the choices
justices make, Chapter 3 has underscored the hdtshte preference-behavior
relationship on the Court is shaped by the vargihgations and conditions that confront

the justices from case to case.

Chapter 4

Chapter 4 examined whether two contextual-levebigcassociated with strategic
perspectives—public opinion and the preferenc&sanfgress and the President—have
explained variation in preference-based behavier time. The chapter provided
empirical tests of Hypotheses 7 and 8. The empiaicalysis employed a three-level
hierarchical structurejastices’ choicesiested withircasesnested withiryears While
the primary goal of this chapter was to analyzeefffiects of external strategic
considerations on the preference-behavior relatipng secondary goal of the analysis
was to examine the direct effects of these faaiar€ourt outcomes. The findings have
offered new ways of thinking about how externatggic considerations influence the

Court.
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The results provided evidence directly contradgttypothesis 7. While
consensus in public mood exhibited an expecteatdaféect on Court outcomes, it
enhancedinstead of attenuated, the magnitude of preterdrased behavior. | provided
some speculation in Chapter 4 regarding this unerpesffect. Some evidence existed
for Hypothesis 8a, regarding the effect of ideatajconsensuwithin Congress on the
preference-behavior relationship. Congressionasensus, regardless of the ideological
direction of the consensus, attenuated prefereaseebbehavior. And when
congressional consensus was distinguished byasdl versus conservative direction,
the assessment of Hypothesis 8a was modified. @ssgmal consensus in the liberal
direction exhibited a null effect on preferencedshbehavior, while conservative
consensus exhibited a significant impact on prefsgebased behavior. The findings also
indicated that in addition to constraining prefe®ibased behavior, conservative
congressional consensus also exhibited an effeCioamt outputs.

With respect to Hypothesis 8b, which posited tHkiénce of consensumsetween
Congress and the President, results employingahg-pased (based on divided versus
unified government) measure revealed no evidengpasting this hypothesis. However,
some evidence emerged for the direct effects opéng-based variables on Court
outputs. The model employing ideological measutesjgh, provided some evidence
supporting Hypothesis 8b. The results suggestddithen the President has been
ideologically aligned with Congress, congressiamisensus has constrained preference-
based behavior. However, when the President hasesot aligned with Congress,

congressional consensus has exhibited a null ingpapteference-based behavior.
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Finally, relevant to claims by various strategicgpectives, Chapter 4 analyzed
whether the effects discussed above differed betwtdutory and constitutional cases.
On the whole, no substantively significant differes between these two sets of cases
emerged, suggesting that external strategic coradidas do not have a differential effect
on the Court depending on whether the Court is@adian constitutional versus statutory

decision making.

Chapter 5

Chapter 5 empirically assessed whether legal ceredidns were capable of
shaping the magnitude of preference-based behdawombined Richards and Kritzer’s
(2002) jurisprudential regimes concept with my hegeneity framework to provide
testable hypotheses regarding how a jurisprudemggame regulates the room policy
preferences have to operate by creating conditltatseither enhance or attenuate
preference-based behavior. | analyzed data frorfréleeexpression issue area (1953-
1997 terms) and employed a three-level hierarclsitatture—ustices’ choicemested
within casesested withiryears—to test the hypotheses. Moreover, a secondaryajoal
the analysis was to examine the direct effectsiigprudential factors on case outcomes.

The evidence from Chapter 5 strongly supportedritne that theGrayned
content-neutrality regime shaped the magnitude@fiepence-based behavior in the free
expression issue area in a manner consistent wattheM2 in Figure 5.4 and Hypotheses
1.2 and 2.2. The levels-of-scrutiny framework Hagl éffect of significantly constraining
preference-based behavior in caGeaynedaccorded strict scrutiny (content-based
regulations) in comparison to cases accorded rtimasis and intermediate scrutiny. |
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produced striking evidence revealing teatynedtransformed what was previously an
enhancemergffect induced by content-based regulations in¢cattenuation or
constraining, effect described above.

Overall, the results demonstrated a compelling obke variety of legal
considerations in Supreme Court decision makingdiaiition to their role as a direct
effect on case outcomes, jurisprudential factonevsown to be capable of exhibiting a
second path of influenceregulating the room preferences have to operaégal
considerations, then, are a key part of the digBerts heterogeneity framework; they
govern the magnitude of preference-based behawitimeCourt. Chapter 5 also
discussed that while | focused on one variety gdleonsiderations—jurisprudential
factors dictated by a jurisprudential regime—theehegeneity framework could be

applied to other varieties of legal consideratiassvell.

IMPLICATIONS

The theory and findings presented in this disseridtave implications for what
we know about how justices make decisions and nderstanding of the principal
theories of Supreme Court decision making. | disedshow most scholarship posits that
policy preferences exhibit a uniform impact on bebaacross all situations in which
justices make decisions. In response to this assommne of the primary motivations
for this dissertation centered on the notion thatenstanding of the conditions under
which certain relationships hold—in my case, tHatienship between policy preferences
and justices’ choices—serves the broader sciemjtfad of expanding our knowledge
about how and why justices decide cases in vai@ys. By presenting a theoretical
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framework and producing substantively interestingpeical results relating to these
conditions that enhance or attenuate preferenceddashavior, | believe | have offered a
significant gain in our level of knowledge pertaigito Supreme Court decision making.

Second, and related to the first point, the dissiert has represented a departure
from the literature on Supreme Court decision mgkin highlighting the importance of
contextandsituational heterogeneity have argued and shown that certain cases and
contexts provide justices with different situatipasd certain situational factargeract
with policy preferences to produce legal outconiéss focus on contextual decision
making has provided a more enriched and nuancechgal of how justices go about
deciding cases.

Third, my theoretical perspective centering on toggeneity in preference-based
behavior provides a significant addition to exigttheories of Supreme Court decision
making by recognizing that policy preferences adeed influential, but importantly, the
degree to which they are influential is a functadrihe situations that confront the
justices across cases and contexts. The concsjttiafional heterogeneity and how it
shapes preference-based behavior is not explieiynof the principal theories of
Supreme Court decision making. Moreover, no stuaygreviously sought to undertake
a comprehensive theoretical and empirical exanonaif heterogeneity in the
preference-behavior relationship, even in the td@ggestions for such an inquiry
(Baum 1997; Gibson 1991).

Fourth, the dissertation’s general framework oEhsgeneity in decision
processes is applicable to studies of other camdkiding lower federal courts in the
U.S., state courts, and courts around the worlady®tg the conditions under which
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ideological preferences influence judges’ decisignsot only of interest to the U.S.
Supreme Court, of course. The heterogeneity framegalso applicable to other forms
of decision making within American politics, incind congressional decision making,
voting behavior, and citizen opinion formation.dach of these areas, heterogeneity in
the ingredients of decision making has only beexmmered to a limited degree. For
instance, for congressional decision making, doesmpact of party on members’ votes
vary across bills and contexts? In voting behaMerature, do certain factors shape the
magnitude of the effects of factors in a vote chaiodel? Regardless of substantive
area, then, the dissertation has provided botlke@ ¢tical and empirical framework for
confronting inquiries of heterogeneity in decispmocesses.

On the empirical and methodological front, fututeqtitative empirical work on
Supreme Court decision making should take advardatiee opportunities the multilevel
modeling framework offers. Throughout the diss@tgtl have emphasized that this
framework, via the specification of random coetfiti models, maps the theoretical
propositions of my heterogeneity framework ontdadistical model with a very high
degree of congruence. First and foremost, the fnarieoffers an opportunity to model
how higher-level variables explain variation in kEnevel effects. The higher-level
factors are my situational factors, associated it cases (level two) and time (level
three), that are hypothesized to explain variaitiotiie relationship between justices’
policy preferences and justices’ choices (the ldveffect).

Second, the framework allows one to accountufarbserved heterogeneitythe
outcome (the propensity of a liberal outcome) ahez the higher levels posited. In the
Chapter 3 models, which employed two-level hieraadhmodels, | was able to account
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for unobserved case-level heterogeneity in thegmsity of liberal outcomes. As many
scholars have underscored the importance of cdintgdbr variation in case facts or
stimuli (Segal 1984; George and Epstein 1992; Rashand Kritzer 2002), my random
intercept specification represents an alternatiag t® account for shifting case stimuli.
This serves the important end of increasing onedidence in the inferences about the
core parameters of substantive interest. Chaptangl%b presented three-level models
that, in addition to specifying cases as level-Bsyposited years (or the Court’s terms)
as level-3 units. This specification is particwarnportant for analyses covering long
time spans, like those in Chapter 4 (1953-2003)Gmajpter 5 (1953-1997). In addition
to accounting for unobserved case-level heterogemeoutcomes, the three-level
specification accounts for unobserved year-lev&drogeneity that may affect case
outcomes. | posited in Chapters 4 and 5 that acowufor this year-level heterogeneity
is one way to control for membership change orbert. Membership change can be
thought of as a year-level factor that may explaination in the Court’s outputs.
Accounting for this year-level heterogeneity inaarmes, then, increases confidence in
the core findings.

Overall, then, | contend that future scholarshiglgring data structures similar to
those examined in this dissertation should takeathge of these opportunities that the
multilevel modeling framework provides. Moreovdre tconsequences bt
incorporating the multilevel framework into thegpds of analyses could come in the

form of mistaken inferences about Supreme Courisatietmaking.
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FUTURE RESEARCH

In this final section, | discuss my dissertatiomglications for future research on
Supreme Court decision making. While | have atteapd provide a systematic analysis
of heterogeneity in Supreme Court decision makanglethora of interesting topics and
hypotheses remain open for inquiry.

First, as | alluded to briefly in Chapters 1 anany dissertation focuses solely on
situational heterogeneity and does not directlyfroom the interesting area of individual
heterogeneity. An examination of the latter typeaildceentail analyzing how justices
differentially employ ideology or other ingrediemkdecision making. For instance, is
Justice Scalia more ideologically-driven than desGinsburg, or vice-versa? Pushing
this one step further, it would be interestingdstthow justices place different weights on
different types of considerations in their decigmwocesses. For instance, are moderate
justices more likely to use legal considerationdegision making? Are conservative
justices more likely to engage in judicial resttdhran liberal justices, as some politicians
continue to suggest? Spaeth and Segal (1999) patume interesting evidence
regarding individual heterogeneity by examining degree to which justices are
“preferentialist” or “precedentialist” in their viofy on progeny cases related to a
landmark precedent. Moreover, my justice-spedifast-estimation results that |
presented for the three Court eras in Chapteri8eicttly confront this notion of
individual heterogeneity, particularly by examinwwgich justices’ voting propensities
were most altered by certain case-level factors.

Another area for future research concerns the aion of various issue areas.
In this dissertation, | examined civil libertiessea only, which is in accord with what has
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become a standard practice in the literature ome®og Court decision making. For my
dissertation, analyzing these sets of cases whBghke for a number of reasons. First,
this general issue area has consumed more tharob0# Court’'s docket in the last half
decade. Second, the civil liberties agenda is dguhe most important to the justices,
compared to, for instance, economics cases (Pac@iE). Third, the civil liberties

agenda is one where ideological cleavages are-clgéand therefore represents a rich
context for studying heterogeneity in preferencseldlabehavior. That said, the Court
renders rulings on significant legal questionstimeoissue areas, too, such as economics,
federalism, and judicial power. Studying heteroggra these other areas should be of
paramount interest to scholars of Supreme Couisid&cmaking.

Third, one can think of several of other hypotisebat could be posited within
my theoretical framework. While | discussed stratggrspectives of decision making
throughout the dissertation and incorporated eatestnategic considerations into my
theoretical framework, | did not incorporatgernal, or intra-Court, strategic factors (a la
Maltzman et al. 2000; Murphy 1964). That is, dovaats of the Court’s internal
strategic context—e.g., regarding accommodatiorgdiaing, opinion assignment—
shape the magnitude of preference-based behaviee@ernal strategic factor that
could be readily incorporated into my heterogendynework centers on the degree of
bargaining and accommodation that occurs in a giase (e.g., Wahlbeck et al. 1998).
One could think of accommodation that occurs betwa@nion assignment and the final
opinion as a consensus-building process. If thicpss are building consensus, it could
result in the reduction of preference-based behaVius is just one example of how
internal strategic considerations might shape thgnitude of preference-based behavior,
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and other elements related to Maltzman, Spriggs Velahlbeck’s (2000) work could be
incorporated as well.

Finally, | end this section by encouraging scheotarcontinue thinking of better
research designs and empirical analyses, of bethjulantitative and qualitative varieties,
capable of increasing our knowledge of what infeemnjustices’ decision-making
processes. By employing my multilevel modeling feavork, | believe | have provided a
crucial step in this search for better designsfadying Supreme Court decision making.
But improvements can always be made, of courseex@mple is my discussion in the
conclusion of Chapter 4 surrounding my level offaence that | am actually tapping
the genuine influence of public opinion and thefgnences of the other branches. Studies
of public opinion and the Supreme Court (Flemmind #ood 1997; McGuire and
Stimson 2004) claim to have found evidence diract effectof public opinion on
Supreme Court outputs, yet their designs are hgkdnt about explicitly ruling out
alternative explanations that may render this cotioe spurious.

The primary alternative explanation, as | discussdgdhapter 4, surrounds
Norpoth and Segal’s (1994) concern that these tsffge highly indirect and are instead
a function of the process by which the Presidedt@enate place people on the Supreme
Court. While my multilevel modeling framework islalio allay these concerns to a
certain extent, | cannot state with complete canfak that my findings rule out Norpoth
and Segal’s concern. Of course, my primary motborafor Chapter 4 is to examine the
extent to which external strategic consideratidraps the magnitude of the preference-
behavior relationship, so the Norpoth-Segal contenot as operative as it is in the
analysis of the direct effects of these factor€onrt outputs. Regardless, future work
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should look to finding better methods and desigmsificovering the genuine effects of

factors (both external strategic considerationstaebnd) on the Court’s outputs.

CONCLUSION

Inquiries into how Supreme Court justices make slens have provided a
vibrant literature filled with various theoretigaérspectives and empirical results. My
hope is that my dissertation has contributed t® literature and that | have made some
progress toward fulfilling the goal of the dissédn, which was to identify and explain
the extent to which the impact of justices’ polprgferences on their choices varies
across different situations. Further related ingaican go a long way toward providing a
means of increasing our knowledge of Supreme Gimgision making. The theory and
findings contained in this dissertation offer amportant contribution to the literature on
Supreme Court decision making by underscoring tt®n that the preference-behavior
relationship on the Court is shaped by the vargihgations that confront the justices

from case to case and year to year.
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APPENDIX A

MEASURING JUSTICES’ POLICY PREFERENCES
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In measuring policy preferences for various typesnalyses and data types, like
those conducted across Chapters 3, 4, and 5 idi#sertation, researchers should look
to three central qualities. First, it is crucialuse avalid measurehataccurately orders
the justices from liberal to conservative. Redaditta policy preferences coefficient is
interpreted as how increasing levels of liberal{sonservatism) in policy preferences
across justices affect the propensity for justicesast a liberal (conservative) vote. Thus,
a measure that accurately taps, for instahoev much more liberalustice A is than
Justices B and C is a necessity for this analysis.

Second, measures of policy preferences shoulddspendenof the behavior
they are predicting. This invokes the standardttimgical” criticism of some measures
that use vote-based measures of preferences amdsbhehose measures to predict the
same votes. Congressional scholars have been tegsdvabout this tautological
criticism than judicial scholars. Numerous studiéiegislative behavior and
organization use vote-based measures (e.g., a msmakerageADA or NOMINATE
score) to predict votes.

Third, for analyses that cover relatively long tisgans, it is necessary to use a
measure that captureser-time comparability within and between justjdést is, how
to gauge accurately both inter-justice and intstige comparability in policy preferences
(e.g., Baum 1988, 1989; Martin and Quinn 2002)ahpistice comparability accounts for
potentialchanges in justices’ policy positions over ti(Bgstein et al. 1998). Inter-justice
comparability accounts for comparing preferencds/éen justices who served in
different eras (e.g., Martin and Quinn 2002; Balg89).

Three measures of policy preferences are consicgeradr employed throughout
this dissertation. The first is the “lagged beh&vineasure that | use in Chapter 3; this
measure is based on the proportion of liberal vatestice cast in the previous term, and
thus represents a justice’s average propensitggbacliberal vote based on his or her
most recent behavior. A second measure is the yviggdd Segal-Cover scores, which
are based on pre-nomination editorials from foujomaewspapers assessing the
projected level of liberalism or conservatism digeswill evince once on the Supreme
Court. The third measure, which is discussed anal@rad in Chapters 4 and 5, is the
Martin and Quinn (2002) scores, which are estimatggstices’ policy preferences from
a Bayesian item response measurement model.

CHAPTER 3

In Chapter 3, | analyze three Court eras withelitd no membership change, so
the issue of inter-justice comparability highligtte the third quality above is not as
operative as it is for Chapters 4 and 5. Segal-C@\&89; Segal et al. 1995) scores,
based on pre-nomination editorials from four majewspapers, maximize the second
guality discussed above, that is, they are indegatnof the justices’ behavior once on the
Court. However, the inexactness of Segal-Coveres;quertaining to first quality, is a
limitation on their value for the purposes of tmalgses conducted in Chapter 3. To
illustrate how Segal-Cover scores perform with eespo quality 1, | compare Segal-
Cover scores with the lagged behavior measuréhéoi994-2004 terms of the Rehnquist
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Transformed
Lagged Transformed
Behavior Martin-
Score Quinn Score
Segal-Cover (Avg. from (Avag.
Justice Score Justice 1994-04) Justice  From 1994-04)
Scalia -1.00 Thomas -0.64 Thomas -0.65
Rehnquist -0.91 Scalia -0.57 Scalia -0.57
Thomas -0.68 Rehnquist  -0.50 Rehnquist -0.29
Stevens -0.50 Kennedy -0.22 Kennedy -0.15
Souter -0.34 O'Connor -0.17 O'Connor -0.11
Kennedy -0.27 Breyer 0.39 Breyer 0.18
O'Connor -0.17 Ginsburg 0.50 Souter 0.21
Breyer -0.05 Souter 0.53 Ginsburg 0.25
Ginsburg 0.36 Stevens 0.70 Stevens 0.54

Note: Each measure orders justices from most conservatinesoliberal

Table A.1. Comparing Segal-Cover, Lagged Behawand Martin-Quinn Scores for the
1994-2004 Terms of the Rehnquist Court

Court. Table A.1 presents a side-by-side compard@egal-Cover scores, the lagged
behavior measure (averaged over the 1994-2004 feamd also Martin-Quinn scores
(averaged over the 1994-2004 terms),which | wgtdss with respect to Chapters 4 and
5. The primary problem with the Segal-Cover scéoeshe 1994-2004 terms is that they
do not account for over-time changes in policy @refices (quality 3) for some justices
(namely Stevens and Souter), which has strong @afitins for the valid ordering of
justices from liberal to conservative (quality $egal and Cover (1989) argue that their
measure has high correlational validity, but teibased on a correlation between the
measure and justices’ percent liberal measaggsegated over their entire career@hat
is, it is an assessment of validity at a diffedentl of analysis (the individual level) from
the one | am examining.

As seen in Table A.1, according to Segal-Coveres;qtustice Stevens is the
fourth mostconservativgustice, which clearly does not account for Stexgrdeological
change he has experienced over his career. Morehwsice Souter, who has also
undergone ideological change in the liberal digettis coded by Segal-Cover scores as
the median justice during the 1994-2004 periodpiteshe fact that he is widely
considered to be a solid member of the liberal gr@ufour (along with Justices Breyer,
Ginsburg, and Stevens). If | were to use Segal-Cseeres in my vote choice model, |
would project that Justices Stevens and Soutemare likely to castonservativesotes
in a given case than Justices Kennedy and O’Coritnus, from a face validity
standpoint, the lagged behavior measure ranks htgha Segal-Cover scores in both
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gualities 1 and 3. Moreover, the lagged behavicasuee performs adequately well
according to quality 2. Based on behavior infgheviousterm, the measure taps a
justice’saverage propensitio cast a liberal vote; it is a justicesgpected valuef
liberalismin comparison to his/her colleaguts a given term. Moreover, the lagged
behavior measure is very highly correlated with fila@Quinn scores, and both measures
classify justices from the 1994-2004 terms in alintlbs exact same way (Ginsburg and
Souter are reversed between the two measures llbeg are very close to each other
for both).

CHAPTERS 4 AND 5

Chapters 4 and 5 each analyze longer time spanghtie Chapter 3 analyses, so
the third quality above (in addition to the otheggrticularly inter-justice comparability,
is especially key in deciding which measure ofigest’ policy preferences to employ.
Moreover, aside from the three qualities discusdeve, employing the lagged behavior
measure in these chapters would mean there wowdsbbstantial amount of missing
data, since the lagged behavior measure would @éeahoices associated with justices
serving their first terms. So the choice is betwikmtin-Quinn scores and Segal-Cover
scores, as alluded to in Chapters 4 and 5.

Again, while Segal-Cover scores rank higher in ifpal, Martin-Quinn scores
rank higher in both qualities 1 and 3. As demonsttan Table A.1, Martin-Quinn scores
outrank Segal-Cover scores in validly orderingjtistices within eras with little to no
membership change. In addition, unlike Segal-Caeeres, Martin-Quinn scores allow
for justices’ preferences to change over time, iamgbrtantly, they allow for
comparisons of policy positions for justices whoereserved with each other. Martin-
Quinn scores are superior to Segal-Cover scores, thith respect to qualities 1 and 3.

The big advantage Segal-Cover scores have overMauinn scores is quality
2. That is, Segal-Cover scores are completely iedeéent of justices’ behavior on the
Court, while Martin and Quinn’s item response maeéks on votes and item response
theory to generate the estimates of justices’ igealts that produced those votes. While
Martin-Quinn scores do not escape the independassigmption, in an analysis where
justices’choicesare level-1 units of analysis, the measure seeasonable, especially
when assessed using all three criteria outlinedebbhat is, Martin-Quinn scores tap a
justice’saverage propensitfor central tendency) to cast a liberal votes i jjustice’s
expected valuef liberalismin comparison to his/her colleagus a given term.
Moreover, in an extensive analysis, Martin and QY2005) contend that the
tautological issue (related to quality 2) actu&lfs little practical consequence when
Martin-Quinn scores are used as an independerahtarin a choice-level analysis,
particularly when analyzing justices’ votes witlain issue area.

250



APPENDIX B

DESCRIPTIVE STATISTICS FOR EMPIRICAL ANALYSES
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CHAPTER 3

Level-1 Variable N Mean SD Min Max
Policy Preferences (transformed) 4307 0.000 0.53@.966 1.034
Policy Preferences (non-transformed307  0.465 0.201 0.103 0.854
Uncentered
Case-Level (Level-2) Variables J Mean SD Min Max
Salience 485 0.219 0.414 0 1
Complexity 485 0.115 0.247 0 1
In(Issue Experience) 485 3.600 0.976 0 5.215
Information Environment 485 0.527 0.092 0 1
U.S. Party 485 0.365 0.482 0 1
U.S. Amicus 485 0.371 0.484 0 1
Statutory 485 0.421 0.494 0 1
Mean-Centered
Case-Level (Level-2) Variables J Mean SD Min Max
Salience 485 0.000 0.414 -0.218 0.782
Complexity 485 0.000 0.247 -0.116 0.884
In(lssue Experience) 485 0.000 0.976 -3.599 1.616
Information Environment 485 0.000 0.092 -0.527 6.47
U.S. Party 485 0.000 0.482 -0.365 0.635
U.S. Amicus 485 0.000 0.484 -0.371 0.629
Statutory 485 0.000 0.494 -0.420 0.580
Table B.1. Descriptive Statistics for Rehnquist G@ata
Number of Number of
Legal Provisions Freq. Percent Issues Freq. Percent

1 396 81.65 1 462 95.26

2 77 15.88 2 23 4.74

3 9 1.86 Total 485 100.00

4 1 0.21

5 1 0.21

6 1 0.21

Total 485 100.00

Table B.2. Frequency Distributions for Complexitglicators, Rehnquist Court
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Level-1 Variable N Mean SD Min Max
Policy Preferences (transformed) 8183 0.000 0.530.999 1.001
Policy Preferences (non-transformed) 8183  0.479 0.2 0.099 0.861
Uncentered
Case-Level (Level-2) Variables J Mean SD Min Max
Salience 945 0.168 0.374 0 1
Complexity 945 0.175 0.291 0 1
In(lssue Experience) 945 2.382 0.958 0 4.060
Information Environment 945 0.257 0.077 0 1
U.S. Party 945 0.343 0.475 0 1
U.S. Amicus 945 0.216 0.412 0 1
Statutory 945 0.301 0.459 0 1
Mean-Centered
Case-Level (Level-2) Variables J Mean SD Min Max
Salience 945 0.000 0.374 -0.168 0.832
Complexity 945 0.000 0.291 -0.175 0.825
In(lssue Experience) 945 0.000 0.958 -2.383 1.678
Information Environment 945 0.000 0.077 -0.257 6.74
U.S. Party 945 0.000 0.475 -0.341 0.659
U.S. Amicus 945 0.000 0.412 -0.218 0.782
Statutory 945 0.000 0.459 -0.301 0.699

Table B.3. Descriptive Statistics for Burger Cdbdta
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Level-1 Variable N Mean SD Min Max
Policy Preferences (transformed) 3242 0.000 0.538.130 0.870
Policy Preferences (non-transformed) 3242  0.698 76).1 0.327 0.983
Uncentered
Case-Level (Level-2) Variables J Mean SD Min Max
Salience 389 0.355 0.479 0 1
Complexity 389 0.234 0.345 0 1
In(lssue Experience) 389 1.885 1.066 0 3.761
Information Environment 389 0.589 0.078 0 1
U.S. Party 389 0.314 0.465 0 1
U.S. Amicus 389 0.136 0.343 0 1
Statutory 389 0.239 0.427 0 1
Mean-Centered
Case-Level (Level-2) Variables J Mean SD Min Max
Salience 389 0.000 0.479 -0.354 0.646
Complexity 389 0.000 0.345 -0.232 0.768
In(lssue Experience) 389 0.000 1.066 -1.879 1.882
Information Environment 389 0.000 0.078 -0.589 @41
U.S. Party 389 0.000 0.465 -0.310 0.690
U.S. Amicus 389 0.000 0.343 -0.138 0.862
Statutory 389 0.000 0.427 -0.240 0.760

Table B.4. Descriptive Statistics for Warren Cddatta
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CHAPTER 4

Level-1 Variable N Mean SD Min Max
All Cases
Policy Preferences 28,190 0.000 0.406 -1.180 0.820
Statutory Cases
Policy Preferences 12,178 0.000 0.401 -1.183 0.817
Constitutional Cases
Policy Preferences 16,003 0.000 0.410 -1.179 0.821
Uncentered
Year-Level (Level-3)
Variables T Mean SD Min Max
Public Mood Consensus 51 0.458 0.241 0 1
Democratic Govt. 51 0.275 0.451 0 1
Republican Govt. 51 0.059 0.238 0 1
Congressional Consensus 51 0.503 0.271 0 1
Liberal Congress 51 0.706  0.460 0 1
Presidential Alignment 51 0.451 0.503 0 1
Mean-Centered
Year-Level (Level-3)
Variables T Mean SD Min Max
Public Mood Consensus 51 0.000 0.241 -0.458 0.542
Democratic Govt. 51 0.000 0.451 -0.275 0.725
Republican Govt. 51 0.000 0.238 -0.059 0.941
Congressional Consensus 51 0.000 0.271 -0.503 0.497
Liberal Congress 51 0.000 0.460 -0.706 0.294
Presidential Alignment 51 0.000 0.503 -0.451 0.549

Table B.5. Descriptive Statistics for Civil Libexs Data, 1953-2003 Terms

255



CHAPTER 5

Level-1 Variable

N Mean SD Min Max

Policy Preferences

1,736 0.000 0.490 -0.960 1.040

Uncentered

Case-Level (Level-2)
Variables

J Mean SD Min Max

Content-Based 199 0.719 0.451 0 1
Content-Neutral 199 0.040 0.197 0 1
Mean-Centered

Case-Level (Level-2)
Variables

J Mean SD Min Max

Content-Based
Content-Neutral

199 0.000 0451 -0.719 0.281
199 0.000 0.197 -0.040 0.960

Table B.6. Descriptive Statistics for Free Expresddata, Présrayned

Level-1 Variable

N Mean SD Min Max

Policy Preferences

2,598 0.000 0.495 -0.937 1.063

Uncentered

Case-Level (Level-2)
Variables

J Mean SD Min Max

Content-Based 295 0.492 0.501 0 1
Content-Neutral 295 0.092 0.289 0 1
Mean-Centered

Case-Level (Level-2)
Variables

J Mean SD Min Max

Content-Based
Content-Neutral

295 0.000 0.501 -0.492 0.508
295 0.000 0.289 -0.092 0.908

Table B.7. Descriptive Statistics for Free Expresddata, PosGrayned
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Level-1 Variable N Mean SD Min Max

Policy Preferences 4,334 0.000 0.464 -0.990 1.010
Uncentered

Case-Level (Level-2)

Variables J Mean SD Min Max

Grayned 494 0.597 0.491 0 1

Content-Based 494 0.583 0.494 0 1

Content-Neutral 494 0.071 0.257 0 1
Mean-Centered

Case-Level (Level-2)

Variables J Mean SD Min Max

Grayned 494 0.000 0.491 -0.597 0.403

Content-Based 494 0.000 0.494 -0.583 0.417

Content-Neutral 494 0.000 0.257 -0.071 0.929

Table B.8. Descriptive Statistics for Free Expresddata, All Cases (1953-1997 Terms)
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Posterior Summaries

90% Bayesian

Credibility
Mean S.D. Interval
Estimates fromyo: Equation (Effects on Outcome):
Intercept,7&00 0.27 0.05 [0.18, 0.36]*
Public Mood Consensusggo: 0.76 0.24 [0.38,1.17]*
Democratic Govt.7602 0.00 0.12 [-0.19, 0.20]
Republican Govt.7603 0.02 0.27 [-0.42,0.48]

Estimates fromyo; EQuation (Cross-Level Interactions):
Policy Preferences (Avg. Effectioo 1.79 0.08 [1.66, 1.92]*

Public Mood Consensugo; 0.23 0.31 [-0.27,0.74]
Democratic Gowvt. 7402 -0.37 0.18 [-0.67,-0.08]*
Republican Govt.7403 0.40 0.36 [-0.18, 0.98]

Level-2 Variance-Covariance Components

var(Uoj) 5.92 0.26  [5.50, 6.35]
varUajr) 0.11 0.04 [0.06, 0.19]
coV (Uojt, Usjt) -0.71 0.12 [-0.94, -0.55]

Level-3 Variance-Covariance Components

var(rooy) 0.02 0.02 [0.00, 0.06]
var(rioy) 0.19 0.06 [0.12, 0.30]
coV(root, 109 0.00 0.02 [-0.04, 0.04]

N=28,190 (choices); J=3,220
(cases); T=51 (years)
* Indicates that at least 95% of the posterior is greaterghéass than zero.
# Indicates that at least 90% of the posterior is greateiothlass than zero.

Table C.1. MCMC Estimates from Three-Level Randomef@icient Model (Model 1)
Using Segal-Cover Scores, All Civil Liberties Case353-2003 Terms
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Posterior Summaries

90% Bayesian

Credibility
Mean S.D. Interval

Estimates fromyo: Equation (Effects on Outcome):

Intercept,7po0 0.26 0.06 [0.17,0.37]*
Public Mood, 7501 0.88 0.25 [0.45, 1.29]*
Congressional Consensusg, 0.43 0.23 [0.05, 0.80]*
Liberal Congressigos -0.22 0.16 [-0.47,0.05]
President/gos -0.22 0.15 [-0.46, 0.02f
Cong. Consensus*Lib. Congagos 0.34 0.79 [-0.95, 1.61]
Cong. Consensus*Pressos 0.70 0.52 [-0.15, 1.58]

Estimates fromyo: Equation (Cross-Level Interactions):
Policy Preferences (Avg. Effectloo 1.85 0.09 [1.70, 1.99]*

Public Mood,750; 0.13 0.35 [-0.45,0.71]
Congressional Consensusg, -0.14 0.33 [-0.68, 0.40]
Liberal Congressizos -0.39 0.23 [-0.77,-0.01)*
President/zo4 -0.04 0.20 [-0.37,0.30]
Cong. Consensus*Lib. Congzos -0.63 1.09 [-2.44,1.13]
Cong. Consensus*Pressos -0.83 0.75 [-2.06, 0.39]

Level-2 Variance-Covariance Components

var(Uoy) 5.94 0.26 [5.52, 6.37]
var(uy) 0.11 0.05 [0.03, 0.19]
CoV(Uoy, Usp) -0.72 0.22 [-1.08, -0.36]

Level-3 Variance-Covariance Components

var(rooy) 0.02 0.02 [0.00, 0.07]
var(rio) 0.22 0.08 [0.11, 0.37]
coV(roos, 109 -0.01 0.03 [-0.06, 0.03]

N=28,190 (choices); J=3,220
(cases); T=51 (years)
* Indicates that at least 95% of the posterior is greaterghéass than zero.
# Indicates that at least 90% of the posterior is greateiothlass than zero.

Table C.2. MCMC Estimates from Three-Level Randooef@icient Model (Model 2)
Using Segal-Cover Scores, All Civil Liberties Case353-2003 Terms
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Statutory Cases
Posterior Summaries

90% Bayesian

Credibility
Mean S.D. Interval

Estimates frompgo: Equation (Effects on Outcome):

Intercept,7&00 0.55 0.15 [0.29, 0.78]*
Public Mood Consensusgo: 1.14 0.69 [-0.03, 2.25f
Congressional Consensusg, -0.71 0.59 [-1.66, 0.25]
Liberal Congressigos 0.59 0.40 [-0.05, 1.25f
Presidential Alignmentigos -0.12 0.36 [-0.75, 0.46]
Cong. Consensus*Lib. Congagos 2.41 1.85 [-0.54,5.53]

Cong. Consensus*Pres. Aligises ~ -2.00 1.34 [-4.12, 0.19]

Estimates fromyo: Equation (Cross-Level Interactions):
Policy Preferences (Avg. Effectgoo 7.04 0.29 [6.60, 7.53]*

Public Mood Consensugo; 1.85 1.04 [0.18, 3.59]*
Congressional Consensusg; -1.33 0.91 [-2.86, 0.16]
Liberal Congressizos -0.32 0.65 [-1.38,0.73]
Presidential Alignmentzos 0.36 0.60 [-0.63, 1.36]
Cong. Consensus*Lib. Congzos 4.07 2.82 [-0.48, 8.68f

Cong. Consensus* Pres. Aligmgos  -0.81 2.12 [-4.24, 2.67]

Level-2 Variance-Covariance Components

var (Uojt) 18.48 1.44 [16.25, 20.97]
var(Uij) 23.95 2.68 [19.86, 28.59]
coV(Uojt, Usjt) -1.61 1.19 [-3.56, 0.33]

Level-3 Variance-Covariance Components

var(fooy) 0.11 0.14 [0.00, 0.39]
var(r o) 0.42 0.45 [0.01, 1.28]
coV(roos 10 0.06 0.13 [-0.07,0.31]

N=12,178 (choices); J=1,394
(cases); T=51 (years)
* Indicates that at least 95% of the posterior is greatergh&ss than zero.
* Indicates that at least 90% of the posterior is greater thiassthan zero.

Table C.3. MCMC Results from Three-Level Randomf@icent Model (Model 2)
Using Martin-Quinn Scores, Statutory Cases, 19582erms
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Constitutional Cases
Posterior Summaries

90% Bayesian

Credibility
Mean S.D. Interval

Estimates fromgo: Equation (Effects on Outcome):

Intercept,7po0 0.86 0.15 [0.62, 1.10]*
Public Mood Consensusggo: 2.02 0.65 [0.96, 3.07]*
Congressional Consensusg, -1.05 0.58 [-2.00, -0.08]*
Liberal Congressitos 0.13 0.40 [-0.53, 0.79]
Presidential Alignmentigos 0.18 0.36 [-0.41, 0.76]
Cong. Consensus*Lib. Congagos 435 1.96 [1.14, 7.57]*

Cong. Consensus*Pres. Aligisos 0.16 1.32 [-2.01, 2.31]

Estimates fromyo: Equation (Cross-Level Interactions):
Policy Preferences (Avg. Effectioy 8.74 0.31 [8.20, 9.25]*

Public Mood Consensuggo; 1.85 1.05 [0.15, 3.59]*
Congressional Consensusg, -0.99 1.00 [-2.70, 0.59]
Liberal Congressizos 0.53 0.68 [-0.60, 1.63]
Presidential Alignmentizos 0.12 0.58 [-0.81, 1.08]
Cong. Consensus*Lib. Congzgs 571 3.19 [0.66, 11.02]*

Cong. Consensus* Pres. Aligmzos -2.06 2.12 [-5.48, 1.44]

Level-2 Variance-Covariance Components

var (Uojt) 12.01 0.79 [10.77,13.35]
var(usj) 32.99 293 [28.42, 38.04]
coV(Uojt, Usjt) -0.95 0.82 [-2.31, 0.37]

Level-3 Variance-Covariance Components

var(fooy) 0.46 0.21 [0.18, 0.83]
var(rioy) 0.49 0.48 [0.01, 1.45]
coV(root, 101 -0.04 0.19 [-0.37, 0.25]

N=16,003 (choices); J=1,825
(cases); T=51 (years)
* Indicates that at least 95% of the posterior is greateragh&ess than zero.
# Indicates that at least 90% of the posterior is greaterothlass than zero.

Table C.4. MCMC Results from Three-Level Randomf@icent Model (Model 2)
Using Martin-Quinn Scores, Constitutional Case$3t2003 Terms
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Statutory Cases Constitutional Cases

Posterior Summaries Posterior Summaries
90% 90%
Bayesian Bayesian
Credibility Credibility
Mean S.D. Interval Mean S.D. Interval

Effect of Cong. Consensus on Propensity of Liberal
Outputs, Conditional On:

Liberal Cong. 0.00 0.66 [-1.07,1.10] 0.23 0.64 [-0.80, 1.29]
Conservative Cong.  -2.411.59 [-5.09, 0.16] | -4.12 1.70 [-6.91, -1.31]*
Pres. Alignment -1.811.01 [-3.49,-0.19]*| -0.96 0.98 [-2.56, 0.65]
Pres. Non-Align. 0.190.78 [-1.05,1.50] | -1.12 0.78 [-2.40, 0.16f

Effect of Cong. Consensus on Preference-Behavior
Relationship, Conditional On:

Liberal Cong. -0.131.04 [-1.87, 1.54] 0.69 1.01 [-1.02, 2.31]
Conservative Cong. -4.202.42 [-8.14, -0.23]*| -5.02 2.84 [-9.79, -0.51]*
Pres. Alignment -1.781.62 [-4.40,0.86] | -2.13 1.64 [-4.87,0.53]
Pres. Non-Align. -0.971.18 [-2.91, 1.04] -0.06 1.28 [-2.18, 2.06]

* Indicates that at least 95% of the posterioresigr than or less than zero.
# Indicates that at least 90% of the posterior is greater tHhassothan zero.

Table C.5. Effects of Congressional Consensus, i@iondl on Ideological Direction of
Congress and Presidential Congruence, Using M@riimn Scores (Model 2)
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