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CHAPTER I

INTRODUCTION

Despite the vast historiography of the Second World War, rape committed by the
German military has long been overlooked by scholars, a neglect which stems in part
from a belief that rape did not occur because of the race laws forbidding sexual
intercourse between “Aryans” and “non-Aryans.” We know, however, from a variety of
sources, including memoirs, oral testimonies, court-martial documents, and memoranda
referencing sexual violence, that German soldiers did commit rape. The majority of
academics have felt justified recounting the process of the war with a gruesome
thoroughness; they are comfortable discussing the behavior of the soldiers, particularly in
the East, but sexual violence has remained a surprisingly taboo subject. This dissertation
is an attempt to rectify that neglect, an attempt to contribute to the effort to bring the level
of analysis to a point commensurate with that devoted to sexual violence in other
instances of war, genocide and ethnic cleansing.

The original focus of my research was to determine whether German soldiers
committed rape because of or despite the fact that they believed themselves to be racially

superior. Rape is one way in which a group that believes itself to be superior can



demonstrate its superiority; this occurred in the ante-bellum American South,* in the
former Yugoslavia,? and in Rwanda.® 1 wanted to know whether those German soldiers
raping women considered to be inferior—Slavic, Roma, or Jewish—were doing so as a
demonstration of their supposed racial superiority. The documents do not, however, lend
themselves to the easy answering of that particular question. There are discussions of
race, to be sure, but the interviews and testimony of the men accused of rape fail to

provide an answer, primarily because they were not asked that particular question. What

! Susan Brownmiller, Against Our Will: Men, Women and Rape (New York: Fawcett Columbine, 1975):
Angela Y. Davis, Women, Race and Class (New York: Random House, 1981); Darlene Clark Hine “Rape
and the Inner Lives of Black Women in the Middle West: Preliminary Thoughts on the Culture of
Dissemblance,” Signs 14, 4, Common Grounds and Crossroads: Race, Ethnicity, and Class in Women’s
Lives (Summer 1989): 912-920; bell hooks, Ain’t I a Woman: Black Women and Feminism (Boston: South
End Press, 1981); Jacqueline Jones, Labor of Love, Labor of Sorrow: Black Women, Work, and the Family
from Slavery to the Present (New York: Basic Books, 1985); Gerda Lerner, Black Women in White
America: A Documentary History (New York: Pantheon Books, 1971); Valerie Smith, “Split Affinities:
The Case of Interracial Rape,” in Theorizing Feminism: Parallel Trends in the Humanities and Social
Sciences, ed. Anne C. Herrmann and Abigail J. Stewart (Boulder: Westview Press, 1994), 155-171;
Deborah Gray White, Ar’n’t I a Woman?: Female Slaves in the Plantation South (New York: Norton,
1985).

2 Wendy Bracewell, “Rape in Kosovo: Masculinity and Serbian Nationalism,” Nations and Nationalism 6,
no. 4 (2000): 563-590; Euan Hague, “Rape, Power and Masculinity: The Construction of Gender and
National Identities in the War in Bosnia-Herzegovina,” in Gender and Catastrophe, ed. Ronit Lentin
(London: Zed Books, 1997), 50-63; Catherine N. Niarchos, “Women, War, and Rape: Challenges Facing
the International Tribunal for the Former Yugoslavia,” Human Rights Quarterly 17 (1995): 649-690; Lisa
S. Price, “Finding the Man in the Soldier-Rapist: Some Reflections on Comprehension and
Accountability,” Women'’s Studies International Forum 24, 2 (2001): 211-227; Allison Ruby Reid-
Cunningham, “Rape as a Weapon of Genocide,” Genocide Studies and Prevention 3, no. 3 (December
2008): 279-296; Cindy S. Snyder, Wesley J. Gabbard, J. Dean May and Nihada Zulcic, “On the
Battleground of Women’s Bodies: Mass Rape in Bosnia-Herzegovina,” Affilia: Journal of Women and
Social Work 21, no. 2 (Summer 2006): 184-195.

® Doris Buss, “Rethinking ‘Rape as a Weapon of War’,” Feminist Legal Studies 17, no. 2 (2009): 145-163;
Lisa Sharlach, “Rape as Genocide: Bangladesh, the Former Yugoslavia, and Rwanda,” New Political
Science 22 (2000): 89-102, idem “Gender and Genocide in Rwanda: Women as Agents and Objects of
Genocide,” Journal of Genocide Research 1 (1999): 387-399; Patricia A. Weitsman, “The Politics of
Identity and Sexual Violence: A Review of Bosnia and Rwanda,” Human Rights Quarterly 30, no. 3
(August 2008): 561-578; Stephanie K. Wood, “A Woman Scorned for the ‘Least Condemned’ War Crime:
Precedent and Problems with Prosecuting Rape as a Serious War Crime in the International Criminal
Tribunal for Rwanda,” Columbia Journal of Gender and Law 13, no. 274 (2004): 274-327.



the documents do clearly demonstrate however, is the importance of gender ideology,
particularly constructs of masculinity, in the determination of punishment for those men
accused of rape. Men were evaluated as men; as soldiers; and as Germans, as members
of the Volk. Women too were evaluated, and the degree to which the judges thought they
acted in accordance with normative gender roles affected the determination of
punishment. What had an unpredictable effect, however, was the alleged racial quality of
the woman assaulted by the German soldier; it mattered less what her “racial quality” was
than whether she conformed to gendered behavioral expectations, and whether the
German soldier did as well. Thus, the focus of my project shifted from a question about
the role of race in the act of rape, to an analysis of the ways in which gender and racial
ideology interacted in the court-martial cases. Racial ideology was most definitely a
factor in sex crimes cases, but more so in expectations placed upon soldiers as German
men than in discussions of the “racial inferiority” of women. What the court-martial
documents illustrate is that gender, concepts of masculinity and femininity, were in a
constant state of flux, which previous research on gender has already argued.* Also clear
from the documents, however, is that Nazi racial ideology was incoherent and unstable,
with high-ranking members of the Party and the military incapable of establishing who
should be considered racially inferior and what that should mean in the sentencing of men

accused of sex crimes. Scholars have long argued for the status of Nazi Germany as a

* Judith Butler, Undoing Gender (New York and London: Routledge, 2004); Joan W. Scott, “Gender: A
Useful Category of Historical Analysis,” American Historical Review 91 (December 1986): 1053-1075.



5 . . . .
> However, what is clear is that the “racial state” was constantly in process,

“racial state.
or in progress, as the regime and its military arm, which in fact came into the most

contact with those deemed racially inferior, constantly debated the meaning of racial
inferiority and superiority, and attempted to define the most important identity of the

regime, the Nazi German man.

Historiography

My dissertation is influenced by and contributes to, a number of historiographical
themes, including the ways in which gender and race intersect throughout history, and
more specifically to the growing body of scholarship on the intersection of gender and
racial ideology under Nazism; the relationship between nationalism and heterosexual
masculinity, and the position of women in nationalist discourse; the relationship between
the military and masculinity; masculinity and rape; and between war and rape. Although
this dissertation is specifically about rape committed by German soldiers, the topic itself
provides a lens through which to view broader aspects of Nazism; more specifically, my
dissertation provides a means by which to evaluate the internal coherence and
implementation of Nazi racial ideology, as well as the importance of gender to the
functioning of the regime. Scholars have long emphasized the importance of Nazi racial

ideology in explaining the destruction of European Jews, as well as the persecutions and

> Michael Burleigh and Wolfgang Wipperman, The Racial State: Germany 1933-1945 (Cambridge:
Cambridge University, 1991).



mass murders of Roma, Sinti, the physically disabled, and Slavs.® In focusing
exclusively on race, these scholars have largely ignored the powerful ways in which
gender and racial ideology intersected in Nazi ideology and practice.

It is absolutely true that there existed a language of race in Nazi ideology,
however, it is also true that Nazi concepts of race, like all other concepts of race, were
constructed, fluid, and contested. The privileging of Nazi racism is an attempt, | believe,
to make explicable that which appears inexplicable, and, | would argue, it is also an
attempt to make Nazism radically different from the norm. If Nazi racial ideology was
coherent and therefore explained the genocide committed by the regime and the kind of
war fought by the military, then the regime itself was markedly different from everything
before and after, and there is a certain safety in that distance. What this dissertation will
demonstrate, however, is that Nazi racial ideology was incoherent and that concepts of
race changed over the period of time the Nazis were in power. Nazi racism was
influenced by external factors completely unrelated to biology, and gender ideology was
of much more importance to the regime than scholars have thus far acknowledged.

Moreover, the gender ideology of the regime was not so different from that which came

® See for example some of the following works: Michael Berenbaum and Abraham J. Peck, ed., The
Holocaust and History: The Known, the Unknown, the Disputed, and the Reexamined (Bloomington, IN:
Indiana University Press, 1998); Burleigh and Wippermann, The Racial State; Edward Ross Dickinson,
“Biopolitics, Fascism, Democracy: Some Reflections on Our Discourse About Modernity,” Central
European History 37 (2004): 1-48; George L. Mosse, Towards the Final Solution: A History of European
Racism (New York: Howard Fertig, 1978); George J. Stein, “Biological Science and the Roots of Nazism,”
American Scientist 76 (January-February 1988): 50-58; Paul Weindling, Health, Race and German Politics
between National Unification and Nazism, 1870-1945 (Cambridge: Cambridge University Press, 1989);
John Weiss, Ideology of Death: Why the Holocaust Happened in Germany (Chicago: Ivan R. Dee, 1996).



before or after; there are certain ways in which Nazism was not necessarily unique, and
the cultural construction of male and female identities is one of those ways.

Because there are almost no archival sources on the topic, this dissertation does
not include any in-depth analysis of the rape of Jewish women; thus there is no way to
use the court documents as a lens through which to examine Nazi antisemitism. Instead,
this dissertation focuses on Nazi ideology as it pertained to Slavs. It should be noted,
however, that even in the case of the Jews, the primary target and victim group of the
Nazi regime, the racial ideology of the Nazis was incoherent, and there were still
problems in determining what racial characteristics, if any, separated Jews from gentiles.’
Determining racial identity was difficult in the cases of Mischlinge, individuals of mixed

race, and when questions arose, culture, not biology, was often the measure of identity.®

" See the recent work of Rachel Boaz, “The Search for ‘Aryan Blood:” Seroanthropology in Weimar and
National Socialist Germany,” (Ph.D. Diss., Kent State University, 2009) for a discussion of the ways in
which the Nazi regime attempted to find biological traits that could be used to define what it meant to be a
Jew, and further to prove the biological inferiority of the Jews.

8 The work of Saul Friedlander, Nazi Germany and the Jews: Volume I: The Years of Persecution, 1933-
1939 (New York: HarperCollins Publishers, 1997), clearly illustrates that, at least in the case of Mischlinge,
those individuals of mixed race, biology was not the criterion by which racial identity was measured;

rather, it was cultural practice—whether the individual in question was married to a Jew, and whether that
individual a practicing member of Judaism. Raul Hilberg, The Destruction of the European Jews, Student
Edition (New York and London: Homes & Meier: 1985) provides a definition of the various categories of
Mischlinge: “Mischlinge of the second degree: Persons descended from one Jewish grandparent...
Mischlinge of the first degree: Persons descended from two Jewish grandparents but not belonging to the
Jewish religion and not married to a Jewish person on September 15, 1935...Jews: Persons descended from
two Jewish grandparents belonging to the Jewish religion or married to a Jewish person on September 15,
1935, and persons descended from three or four Jewish grandparents”(38). Again, the important role of
religion in defining racial membership is clear from these definitions. Friedl&nder examines cases in which
questions of the racial identity of Mischlinge were addressed, and the results of these cases are rather
surprising, if one initially believed that Nazi racial ideology was coherent. In one case recounted by
Friedldnder, “a Mischling of the second degree...was turned into an ‘Aryan,’” and in another, a young girl
was determined to be Jewish because, despite having an Aryan father, her mother converted and she herself
was a practicing Jew. Her husband, also of mixed race, was also considered to be a Jew because he married
a Jew (153 and 158). It is clear that biology plays no role in the determination of racial identity in these



One could argue that the Mischlinge, because of the mixed ancestry, were a special case,
and culture had to be the measure of racial identity. Even in the case of full-Jews,
however, the measure of Jewishness was religion. When Germans had to prove their
Aryan status, they did so using religious documents.” Thus, even though the language
invoked by the Nazi regime was racial, the method of determining racial membership was
not, it was cultural. Shulamit VVolkov argues the same in her work on the origins of Nazi
antisemitism, writing:

A reexamination of the writings of the main ideologues of anti-Semitism...throws

grave doubts on the significance of the purely racial element for their thought

processes and the essence of their message. It is true that the vocabulary of anti-

Semitism had been changing, but only rarely did this entail a corresponding

change in content.™
| would argue that the content of Nazi antisemitism was quite similar to that which came
before, although there were linguistic differences, particularly in the mobilization of a
language of race, and what made Nazi antisemitism different from other periods of time
was the application rather than content of the ideology.

There are very few works that acknowledge the incoherence of Nazi racial

ideology, but those that do argue this so convincingly, by examining the language of the

high-ranking members of the regime and the actual practice of the Party on the ground.

cases; in the first case, an individual was “turned into” something else, a process which has no biological
basis, and in the second, it was cultural practice—marriage and religious affiliation—that defined identity.

® Eric Ehrenreich, The Nazi Ancestral Proof: Genealogy, Racial Science, and the Final Solution
(Bloomington and Indianapolis: Indiana University Press, 2007), 66.

1% Shulamit Volkov, “The Written Matter and the Spoken Word: On the Gap Between Pre-1914 and Nazi
Anti-Semitism,” in Unanswered Questions: Nazi Germany and the Genocide of the Jews, ed. Francois
Furet (New York: Schocken, 1989), 39.



The aforementioned works of Saul Friedlander and Shulamit VVolkov address the
mutability of Nazi antisemitism, but for the purposes of this dissertation, the work of
John Connelly on Nazi anti-Slavism is particularly important.** Connelly argues that
there was no coherent policy against the Slavs; not all Slavs were considered equal—
some national groups were worthy of better treatment, and some were even allowed to
join the paramilitary organizations of the Nazi regime. For example, some Ukrainians
were treated comparatively well, as were Bulgarians; Poles and Russians, however, were
subject to severe persecution. Despite the catastrophic treatment of Poles by the Nazi
regime, there was no long-standing practice of anti-Polonism. The targeting of Poles
developed in conjunction with the move to the East, and thus did not prompt the attack on
Poland, but resulted from the need to justify the invasion."® Although the regime invoked
a racist rhetoric when referring to Russians, | would argue that the content of this rhetoric
was based on the Nazi hatred of Bolshevism; the Nazis hated the Russians because of
their political and ideological beliefs, and this hatred was expressed in a raced language.
The Russians, coincidentally, also posed the greatest military threat to Nazi Germany,
and the recognition of this threat facilitated the need for the development of an anti-
Russian ideology that allowed the destruction of this threat. Further evidence of the
incoherence and malleability of Nazi racial ideology as it pertained to Slavs can be found

in the practice of Germanization, according to which certain members of supposedly

1 John Connelly, “Nazis and Slavs: From Racial Theory to Racist Practice,” Central European History 32,
no. 1 (1999): 1-33.

12 1bid., 13.



racially inferior groups could be absorbed into the German race if they were judged to be
racially fit enough to do so; this concept is addressed in more detail in the sixth chapter.
Scholars have generally acknowledged that the racism directed towards Slavs was not
equivalent to that directed towards the Jews, as Connelly writes:
Because the Nazis did not understand the Poles or the Russians—Iet alone the
Slavs—as a race, there could be no policy of complete eradication. Any
proponent of complete destruction of Poles or Russians would have first stumbled
upon the difficulty of defining who a Pole or Russian was in the racial sense;
there was no equivalent of the Nuremberg laws for this purpose.*®
| would argue that the Nazis tried to understand Poles and Russians as separate races, but
this attempt failed in practice. My analysis of the discourse about sexual relationships
between Germans and Slavs supports Connelly’s argument that the regime could not
actually determine the ways in which Poles or Russians were “racially inferior.”*
Connelly argues that the Nazi persecution of the Jews was driven by a coherent racial
ideology, but as stated above, this racial ideology was actually based on religious
affiliation, and even those scientists who endeavored to prove the biological inferiority of
Jews, or even the existence of biological traits that could be considered specifically

Jewish, failed in their attempts."® This dissertation will demonstrate that high-ranking

members of the Nazi party, like the racial scientists, knew their racial ideology to be

" Ibid., 27.
4 Quotation marks are used for the terms “racial inferiority” and “racial superiority” in instances not
prefaced with a qualifier such as “supposed,” or “ostensible” to indicate that I am not accepting the validity

of these terms, but using them as an indicator of Nazi beliefs.

1> Boaz, “The Search for ‘Aryan Blood.””
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flawed, and yet they engaged in conversations attempting to define race and membership
in various racial groups.

In illustrating the incoherence of Nazi racial ideology, my dissertation
simultaneously reveals the overwhelming importance of gender ideology to Nazism, and
the ways in which expressions of sexuality were both repressed and encouraged.'® There
are relatively few gender analyses of Nazism, in part because of the very recent
application of gender analysis to the study German history as a whole,*’ and there are a
variety of reasons why gender and sexuality have not been the focus of Holocaust
historians and scholars of Nazism, including the difficulty of finding sources that address
issues of gender and sexuality, as well as the fear that such analyses would be considered

voyeuristic or titillating.® There have been numerous works on German women living

16 See the works of Dagmar Herzog and Elizabeth Heineman for a discussion of the Nazi approach to
sexuality, and the argument that Nazism was far more permissive of certain forms of sexuality than
scholars have previously acknowledged. Dagmar Herzog, “Hubris and Hypocrisy, Incitement and
Disavowal: Sexuality and German Fascism,” in Sexuality and German Fascism, ed. Dagmar Herzog (New
York and Oxford: Berghahn Books, 2005), 3-21; Elizabeth Heineman, “Sexuality and Nazism: The Doubly
Unspeakable,” in Sexuality and German Fascism, 22-66.

17 Only recently have scholars undertaken gender analyses of German History, although there are some
exceptions. See, Lynn Abrams and Elizabeth Harvey, ed., Gender Relations in German History: Power,
Agency, and Experience from the Sixteenth to the Twentieth Century (Durham: Duke University Press,
1997); Karen Hagemann and Stefanie Schler-Springorum, ed., Home/Front: The Military, War and
Gender in Twentieth-Century Germany (Oxford and New York: Berg, 2002); Karen Hagemann and Jean H.
Quataert, ed., Gendering Modern German History: Themes, Debates, Revisions (New York: Berghahn
Books, 2007); Patricia Herminghouse and Magda Mueller, ed., Gender and Germanness: Cultural
Productions of Nation (Providence, R. I.: Berghahn Books, 1997); Dagmar Herzog, ed., Sexuality and
German Fascism.

8 Heineman, 22-25.
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under Nazism,™ and on the treatment of Jewish women in particular,” but very little
examination of what it meant to be a woman in this historical period of time, and how
womanhood was defined and experienced by German women and the victims of Nazi
persecution. What is not analyzed, however, is how that treatment affected women’s own
perception of their femininity, and how those particular experiences may have challenged
or reinforced their own gender identities. Unfortunately, my dissertation too cannot
engage with these questions, as the documents do not present women’s experiences;
women may have been interviewed, and their testimony may be in the documents, but
they were only answering the questions asked of them, those deemed important by the

participants in the trials—their experiences are presented through the filter of the legal

19 Gisela Bock, “Racism and Sexism in Nazi Germany: Motherhood, Compulsory Sterilization, and the
State,” in When Biology Became Destiny: Women in Weimar and Nazi Germany, ed. Renate Bridenthal,
Atina Grossmann, and Marion Kaplan (New York: Monthly Review Press, 1984), 271-296; idem,
“Antinatalism, Maternity and Paternity in National Socialist Racism,” in Nazism and German Society,
1933-1945, ed. David F. Crew (London and New York: Routledge, 1995), 110-140; Claudia Koonz,
Mothers in the Fatherland: Women, the Family, and Nazi Politics (New York: St. Martin’s Press, 1986);
Jill Stephenson, “Women, Motherhood and the Family in the Third Reich,” in Confronting the Nazi Past:
New Debates on Modern German History, ed. Michael Burleigh (New York: St. Martin’s Press, 1996),
167-183.

2 Gisela Bock, ed., “Genozid und Geschlecht: Jiidische Frauen im nationalsozialistischen Lagersystem
(Frankfurt and New York: Campus Verlag, 2005); Judith Tydor Baumel, Double Jeopardy: Gender and the
Holocaust (London and Portland, OR: Vallentine Mitchell & Co. Ltd., 1998); Myrna Goldenberg, Different
Horrors, Same Hell: Women Remembering the Holocaust,” in Thinking the Unthinkable: Meanings of the
Holocaust, ed. Roger S. Gottlieb (New York: Paulist Press, 1990), 150-166; idem, “Lessons Learned from
Gentle Heroism: Women’s Holocaust Narratives,” Annals of the American Academy of Political and Social
Science 548 (November 1996): 78-93; idem, “Memoirs of Auschwitz Survivors: The Burden of Gender,” in
Women in the Holocaust, ed. Dalia Ofer and Lenore J. Weitzman (New Haven and London: Yale
University Press, 1998) 327-339; Marion A. Kaplan, Between Dignity and Despair: Jewish Life in Nazi
Germany (New York: Oxford University Press, 1998); S. Lillian Kremer, ed., Women’s Holocaust Writing:
Memory and Imagination (Lincoln and London: University of Nebraska Press, 1999); Joan Ringelheim,
“Women and the Holocaust: A Reconsideration of Research,” in Feminism and Community, ed. Penny A.
Weiss and Marilyn Friedman (Philadelphia: Temple University Press, 1995), 317-340; idem, “The Split
between Gender and the Holocaust,” in Women in the Holocaust, 340-350; Roger S. Smith, “Women and
Genocide: Notes on an Unwritten History,” Holocaust and Genocide Studies 8, no. 3 (Winter 1994): 315-
334.
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system. Thus, we have no way to analyze what sexual violence meant to the women who
experienced it. What my dissertation does illustrate, however, is what others involved in
the court proceedings thought it meant to be a woman, how they defined femininity, and
the ways in which those conceptions affected the determination of punishment. These
notions of femininity may have been presented by the military judge in his final
sentencing statement, but they were the product of the environment in which the judges
functioned, and thus we can us the statements of the jurists, supported by other primary
source material, to illustrate the cultural construction of gender identity in this historical
time period. What becomes clear from my analysis of rape trials is that gender ideology
was often more frequently invoked in the court proceedings than any discussion of the
race of the women, and what my dissertation as a whole argues is that gender was a
fundamental aspect of Nazi ideology, just as important as racial ideology, something
which few scholars have acknowledged.*

Only very recently have scholars begun to examine concepts of masculinity,
either of Jewish or German men, living under Nazism. There are more analyses of
German masculinity than of femininity, although there is more overall research on the
specific experiences of women than on men. Scholars have started to examine concepts

of martial masculinity, focusing on German men in the military, before and during the

?! See Regina Miihlhiuser, “Between ‘Racial Awareness’ and Fantasies of Potency: Nazi Sexual Politics in
the Occupied Territories of the Soviet Union, 1942-1945,” in Brutality and Desire: War and Sexuality in
Europe’s Twentieth Century, ed. Dagmar Herzog (England: Palgrave Macmillan, 2009) 197-220 for further
evidence of the importance of gender ideology.
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Second World War.? Scholars analyzing military masculinity characteristic of the
Wehrmacht, primarily those of Thomas Kuhne and Stephen G. Fritz, concentrate
specifically on the concept of Kameradschaft, and the tension between camaraderie and
homosociality and homosexuality.?® The best research on masculinity is to be found in
works analyzing the Nazi persecution of homosexuals because even if the author did not
intend to focus on gender, the language of persecution nevertheless lends itself to such an
analysis as the Nazis themselves specifically criticize homosexuals for transgressing
heterosexual norms, and thus for being unmanly and threatening the strength of the
military, the nation, and the race.?* Lesbians were never the target of Nazi persecution,

despite engaging in homosexual contact; such behavior was not perceived as threatening

22 See Todd Richard Ettelson, “The Nazi ‘New Man’: Embodying Masculinity and Regulating

Sexuality in the SA and SS, 1930-1939,” (Ph.D. Diss., University of Michigan, 2002); George L. Mosse,
Nationalism and Sexuality: Respectability and Abnormal Sexuality in Modern Europe (New York: Howard
Fertig, 1985), for a discussion of the First World War and concepts of masculinity. See also Karen
Hagemann, “Of “Manly Valor” and “German Honor”: Nation, War, and Masculinity in the Age of the
Prussian Uprising against Napoleon,” Central European History 30, no. 2 (1997): 187-220; idem, “German
Heroes: The Cult of Death for the Fatherland in Nineteenth-Century Germany,” in Masculinities in Politics
and War: Gender Modern History, ed. Stefan Dudink, Karen Hagemann and John Tosh (Manchester and
New York: Manchester University Press, 2004), 116-134.

2 Stephen G. Fritz, Frontsoldaten: The German Soldier in World War 11 (Kentucky: The University Press
of Kentucky, 1995); Thomas Kiihne, “Comradeship: Gender Confusion and Gender Order in the German
Military, 1918-1945,” in Home/Front: The Military, War and Gender in Twentieth-Century Germany, ed.
Karen Hagemann and Stefanie Schuler-Springorum (Oxford and New York: Berg, 2002), 233-254; idem,
Kameradschaft: Die Soldaten des nationalsozialistischen Krieges und das 20. Jahrhundert (G6ttingen:
Vandenhoeck and Ruprecht, 2006).

2 Geoffrey J. Giles, “The Institutionalization of Homosexual Panic in the Third Reich,” in Social Outsiders
in Nazi Germany, ed. Robert Gellately and Nathan Stoltzfus (Princeton, New Jersey: Princeton University
Press, 2001), 223-255; idem, “Legislating Nazi Homophobia: The Radicalization of Prosecution Against
Homosexuality by the Legal Profession in the Third Reich,” German History, special issue on “Sexuality in
Modern German History,” 23, no. 3 (2005): 339-354; Stefan Micheler, “Homophobic Propaganda and the
Denunciation of Same-Sex Desiring Men under National Socialism,” in Sexuality and Fascism, 95-130;
Harry Oosterhuis, ed., Homosexuality and Male Bonding in Pre-Nazi Germany: the youth movement, the
gay movement, and male bonding before Hitler’s rise (New York and London: The Hawthorn Press, Inc.,
1991); idem, “Medicine, Male Bonding and Homosexuality in Nazi Germany,” Journal of Contemporary



14

because women could be forced to reproduce and because the main concern about
homosexual contact was the threat posed the heterosexual masculinity. This emphasis on
heterosexual masculinity is also evident in studies of forced prostitution; Nazi ideology
clearly equated access to heterosexual sex with masculinity, and masculinity with
military strength.” This work contributes to this historiographical theme of heterosexual
masculinity by examining how the military judges treated men charged with rape and the
abuse of female children, which were construed as heterosexual activities, as compared to
those accused of homosexual activity.

My research is strongly influenced by the historiography of rape in general, the

relationship between rape and masculinity,?® and more specifically, rape committed by

History 32, no. 2 (1997): 187-205; William J. Spurlin, Lost Intimacies: Rethinking Homosexuality under
National Socialism (New York: Peter Lang, 2009); Hans-Georg Stiimke, “From the ‘People’s
Consciousness of Right and Wrong’ to ‘The Healthy Instincts of the Nation’: The Persecution of
Homosexuals in Nazi Germany,” in Confronting the Nazi Past, 154-166.

% Annette F. Timm, “Sex with a Purpose: Prostitution, Venereal Disease, and Militarized Masculinity in
the Third Reich,” in Sexuality and Fascism, 223-255.

% Miranda Alison, “Wartime Sexual Violence: Women’s Human Rights and Questions of Masculinity,”
Review of International Studies 33, no. 1 (January 2007): 75-90; Wendy Bracewell, “Rape in Kosovo:
Masculinity and Serbian Nationalism,” Nations and Nationalism 6, no. 4 (2000): 563-590; Price, “Finding
the Man in the Soldier-Rapist,” 211-227.
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soldiers during war.?” At the same time, my research adds to those historiographies by
providing an analysis of rapes committed by German soldiers. There are studies on
sexual violence committed by other participants during and after the Second World War,
particularly the Japanese in China and the Russians in post-war Germany, respectively.?
There are, however, only two other monographic works that focus specifically on sexual

assaults committed by German soldiers, and thus my work contributes a new analysis of

2 Christine Ball, “Women, Rape and War: Patriarchal Functions and Ideologies,” Atlantis 12, no. 1 (Fall
1986): 84-85; Bulent Diken and Carsten Bagge Laustsen, “Becoming Abject: Rape as a Weapon of War,”
Body and Society 11, no. 1 (March 2005): 111-128; Nancy Farwell, “War Rape: New Conceptualizations
and Responses,” Affilia 19, no. 4 (Winter 2004): 389-403; Jean Franco, “Rape: A Weapon of War,” Social
Text 25, no. 2 (Summer 2007): 23-37; Nicola Henry, Tony Ward and Matt Hirshberg, “A Multifactorial
Model of Wartime Rape,” Aggression and Violent Behavior 9 (2004): 535-562; Patricia H. Hynes, “On the
Battlefield of Women’s Bodies: An Overview of the Harm of War to Women,” Women'’s Studies
International Forum 27 (2004): 431-445; Diana Mililo, “Rape as a Tactic of War: Social and Psychological
Perspectives,” Affilia 21, no. 2 (2006): 196-205; Catherine N. Niarchos, “Women, War, and Rape:
Challenges Facing the International Tribunal for the Former Yugoslavia,” Human Rights Quarterly 17

(1995): 649-690; Ruth Seifert, “The Second Front: The Logic of Sexual Violence in Wars,” Women s
Studies International Forum, 19, no. 1/2 (1996): 35-43; Inger Skjelsbaek, “Sexual Violence in Times of
War: A New Challenge for Peace Operations?” International Peacekeeping 8, no. 2 (Summer 2001): 69-84.

%8 For sexual assaults committed by Japanese soldiers, see Iris Chang, The Rape of Nanking: The Forgotten
Holocaust of World War 1l (New York: Penguin Books, 1997). For analyses of the sexual exploitation of
women by the Japanese government, see George L. Hicks, The Comfort Women. Japan’s Brutal Regime of
Enforced Prostitution in the Second World War (New York: W. W. Norton & Co., 1995); Pyong Gap Min,
“Korean ‘Comfort Women’: The Intersection of Colonial Power, Gender, and Class,” Gender and Society
17, no. 6 (December 2003): 938-957; Toshiyuki Tanaka, Japan’s Comfort Women: Sexual Slavery and
Prostitution during World War Il and the US Occupation (London and New York: Routledge, 2002).
There are also a number of works that address rapes committed by Russian soldiers in Germany during the
last days of the war and the beginning of the occupation. See Atina Grossmann, “A Question of Silence:
The Rape of German Women by Occupation Soldiers,” October 72, Berlin 1945: War and Rape
“Liberators take Liberties” (Spring 1995): 42-63; James W. Messerschmidt, “The Forgotten Victims of
World War II: Masculinities and Rape in Berlin, 1945,” Violence against Women 12, no. 7 (July 2006):
706-712; Helke Sander and Barbara Johr, ed., BeFreier und Befreite: Krieg, Vergewaltigungen, Kinder
(Munich: Verlag Antje Kunstmann, 1992); Hsu-Ming Teo, “The Continuum of Sexual Violence in
Occupied Germany, 1945-49,” Women'’s History Review 5 no. 2 (1996): 191-218. James Mark analyzes
rape committed by Soviets in Hungary, “Remembering Rape: Divided Social Memory and the Red Army
in Hungary 1944-1945,” Past and Present no. 188 (August 2005): 133-161.
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masculinity, war, and rape to the existing historiography of rapes committed during war
in general, and during the Second World War in particular.

It is difficult to understand how one cannot discuss concepts of masculinity
when analyzing rape. Scholars have persuasively argued for the relationship between
rape and masculinity, from the early and problematic work of Susan Brownmiller, who
writes that rape is a political act of violence, one by “which all men keep all women in a

2% to the more nuanced work which has emerged since, by scholars studying

state of fear,
incidences of mass rape. What we see in the trial documents of German men accused of
rape is what Euan Hague, in his work on the role of rape in the creation of identities
during the war in Bosnia-Herzegovina, calls “hetero-nationality.”® Hague, arguing that
“gender and national identities. . .are totally intertwined,”** maintains that perpetrators of
rape, even men raping other men, are coded as masculine, and through rape, they assert a
specific identity, their hetero-nationality. Similarly, Lisa S. Price clearly articulates how
rape functioned to reinforce masculine gender identity in former Yugoslavia when she
writes that rape, for the man, expresses the following: “I AM only to the extent that you

are not—male because you are female, Serb because you are Muslim, soldier because

you are civilian. Your absence marks, verifies my presence and your pain becomes my

2 Brownmiller, 15.
% Hague, 55.

% bid., 55.
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power.”*? There was no political or military plan for rape to be committed by German
soldiers, as there was in the former Yugoslavia. However, rape still functioned as an
expression of a specific national heterosexual masculinity, in that it was German soldiers
raping women of defeated nations or defeated ethnic groups—it was a manifestation of
hetero-nationality.

The occurrence of rape during wars or genocides is also facilitated by the
depiction of woman, particularly enemy women. Women “belonging” to the enemy are
portrayed as ‘whores,” as “uniformly characterized as sexually promiscuous and
available.”®® This objectification of women can be seen in Nazi discourse about women;
German women were to be protected as the mothers of the race,* although we will see
this was not always the case, while racially foreign women were ideologically considered
“always the worst of their Volk,** although again, in practice this was not a constant.
This public, almost institutional, lack of respect for women—the objectification of
women—in addition to beliefs about the racial superiority of German men occupying

particular nations, facilitated sexual violence.

% Price, 213, emphasis in the original.

* Jamie Munn, “The Hegemonic Male and Kosovar Nationalism, 2000-2005,” Men and Masculinities 10,
no. 4 (June 2008): 440-456 writes about the depiction of “Serbian women and the ‘common knowledge
they are whores’” as facilitating the rape of Serbian women. Tutsi women were also presented as threats to
Hutu men, to Hutu power, and as whores.

¥ Timm, “Sex with a Purpose,” 246.

3 BA-MA, RS 3-8-78, SS-Kav.Division VI, Div.Gef.St., den 30.7.43, Der SS-Mann und die Frau aus
fremden Volkstum.
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According to philosopher Ann Cahill, in her work Rethinking Rape, the “threat of
rape is a formative moment in the construction of the distinctly feminine body...”*® She
argues that rape creates, for the female victim, the identity of feminine, that “[t]he sexual
meanings of rape from the perspective of the victim have everything to do with the
construction of the particularly feminine body.”*" Cahill also writes that “sexuality is not
just another site of discursive power, but a particularly trenchant one,” and that “bodies
are texts that we may read in order to discern the (sometimes implicit) claims of the
dominant discourse.”®® Using Cahill’s arguments that rape in part creates a feminine
identity, that sexuality is the site of the writing of a discourse about power, and that rape
is written on the body, then the rape and child abuse court-martial cases may be used as a
lens through which to examine the creation and negotiation of particular feminine
identities, for example the “good” women who were traumatized by sexual violence and
the “bad” women who deserved rape. The reflection of the power differential between
men and women, Germans and non-Germans, and soldiers and civilians, as written on the
body, will also be clear. What the court documents demonstrate is that rape and child
abuse, not just to the female victim, but also in the eyes of the male perpetrator and the
male observer (the judge), also create the feminine body. It is clear from the court-

martial documents that the judges also saw the body of the woman marked as feminine

% Ann J. Cahill, Rethinking Rape (lthaca and London: Cornell University Press, 2001), 143.
%" Ibid., 163.
% Ibid., 149.

¥ bid., 151.
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through the act of rape, a contention further supported by the fact that the law against
rape applied specifically to women—men and male children could not legally be raped.
The participants in the trial also saw rape as an expression of masculine power over
feminine weakness, an expression of power that could sometimes be forgiven if in
accordance with the behavior expected from soldiers, or could be punished if violating
the norms of masculinity.

Of those works examining sexual assaults committed by German soldiers during
the war, the best is that of German scholar Birgit Beck, whose book, Wehrmacht und
sexuelle Gewalt,*® was the first comprehensive analysis of sexual violence committed by
German soldiers; it was also the first to utilize the collection of sex crimes cases now
housed at the Bundesarchiv-Militararchiv in Freiburg, Germany.*" In a massive
undertaking, Beck attempted to place the sex crimes committed by German soldiers in the
context of rape committed during other wars, from the Napoleonic wars to the rapes
committed during the civil war in Yugoslavia. She also provides one of the most

comprehensive discussions of German military law and punishment for sexual violence,

“0 Birgit Beck, Wehrmacht und sexuelle Gewalt: Sexualverbrechen vor deutschen Militargerichten, 1939-
1945 (Paderborn: Ferdinand Schéningh, 2004).

* Wendy Jo Gertjejanssen, “Victims, Heroes, Survivors: Sexual Violence on the Eastern Front during
World War Il, (Ph.D. Diss., University of Minnesota, 2004) also analyzes sexual assault committed by
German soldiers on the Eastern Front. She examines prostitution, sexually transmitted diseases, sexual
slavery in the camps, and conducts oral interviews with survivors and witnesses of sexual assault. While
Gertjejanssen’s work is well-done, it encompasses such a variety of sexual relationships, and a large
geographic territory as well, that conclusions about the nature of sexual violence in the East are difficult to
draw; there are too many kinds of sexual violence, committed by and against too many kinds of people, and
there is a difference between rape committed by soldiers as they move eastward, and prostitution supported
by the regime. What Gertjejanssen’s work does illustrate, however, is that sexual violence was much more
frequent that scholars have thus far acknowledged, and she is also one of the first scholars to focus on
women’s experience of sexual violence, although she does so only during the chapter examining the oral
interviews.
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and a chapter on prostitution. In her book, Beck highlights various issues considered
important during the trials, including the believability of the witnesses and the degree of
evidence required to prove a sexual assault occurred; the ways in which soldiers
attempted to challenge the accusation of rape, primarily achieved by arguing that the
woman in question did not resist or that she reciprocated in some way; and the various
ways in which the determination of punishment was affected by the issues of the
reputation of the Wehrmacht, the effect of alcohol, the sexual emergency of the soldier
(Geschlechtsnot), and the sexual honor of the women in question. Beck believes that the
reputation of the Wehrmacht was a real military issue particularly in France, where
Germany was the occupying power; also affecting punishment, she believes, is the
possibility that sexual violence would, as the judges sometimes argued, cause support for
partisan movements. In her discussion of sexual honor, Beck argues that the military
judges believed Slavic women, particularly Russian women, to have less sexual honor
than German women. It is true that the judges sometimes said this, although rather
infrequently and there are cases in which the sexual honor of “racially inferior” women
was not an issue and in fact, the men were criticized for acting in particularly brutal ways
against them. What becomes clear when cases of sexual violence against German women
are examined is that the judges occasionally thought very little of them as well—rape of a
German woman did not necessarily result in a severe punishment. Beck concludes, in
various publications of her research, that German soldiers were more severely punished

for committing rape against women in France, in part because of the need to maintain
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good relations with the French during the occupation period.*> By contrast, men
convicted of committing rape in the East were less severely punished, Beck argues,
because of “unambiguously National Socialist and racist ways of thinking about ‘non-
Aryan’ women.”*®

Whereas Beck’s work attempts to place sexual violence committed by German
soldiers in the very broad context of rape committed during war as well as providing a
discussion of prostitution and its “importance” to the success of the military, the second
major text on sexual violence committed by German soldiers, David Raub Snyder’s book
Sex Crimes under the Wehrmacht, has a much narrower focus—the analysis of
prosecutions of sex crimes as a lens through which to examine the justice system of the
German army (Wehrmachtjustiz).** Using primarily the same sources as Beck, although
also including cases from Germany, Snyder examines cases of rape; child abuse;
Rassenschande; and violations of 8175, the law against homosexual contact, and in a sub-
clause, against bestiality. He attempts to determine whether court decisions were
motivated by adherence to Nazi ideology, and draws two important conclusions from his

work: first, contra Beck, Snyder argues that the punishment for German soldiers accused

of raping Eastern European women could be severe, but “not for reasons of compassion

“2 Birgit Beck, “Sexual Violence and its Prosecution by Courts Martial of the Wehrmacht,” in A World at
Total War: Global Conflict and the Politics of Destruction, 1937-1945, ed. Roger Chickering (German
Historical Institute, Washington, DC: Cambridge University Press, 2005), 325-326.

* Birgit Beck, “Rape: The Military Trials of Sexual Crimes Committed by Soldiers in the Wehrmacht,
1939-1944,” in Home/Front, 268.

* David Raub Snyder Sex Crimes under the Wehrmacht (Lincoln and London: University of Nebraska
Press, 2007).
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but rather for the protection of immediate military interests.”*®> Second, that military
interests were of more importance than ideology in the determination of punishment.

Both Snyder and Beck, in attempting to determine whether men were punished
more or less severely for the rape of Eastern and Western European women, are
implicitly accepting the validity of Nazi racial ideology. | use the terminology of the
Nazis, specifically in my discussions of racial “inferiority” and “superiority,” but I do so
in an attempt to prove that such categories did not actually exist in any concretized form.
What becomes clear through the analysis not just of the court-martial documents, but also
other military and Party memoranda about race, is that there was no coherent definition
of racial inferiority, and that Nazi racial ideology was fluid and fraught with tension. If
race alone was not the axis around which military jurisprudence rotated, then other
reasons for punishment and mitigation thereof remain to be determined. My work argues
that gender ideology was a significant factor explaining the reasons the judges meted out
the punishments they did. Like Beck, I see the issues of sexual emergency, concepts of
sexual honor, the reputation of the Wehrmacht, soldierly ability and the maintenance of
military discipline to be of great importance in the determination of punishment. Sexual
honor and the belief that men faced a sexual emergency in the absence of sex are clearly
gendered concepts, but the reputation of the Wehrmacht, evaluations of soldierly ability,
and concerns about military discipline operated on a level beyond that of pragmatic

military concern, and that is the maintenance of the Wehrmacht as a masculine

*® Ibid., 139. The work of Christoph Rass, ‘Menschenmaterial!’: Deutsche Soldaten an der Ostfront:
Innenasichten einer Infanteriedivision 1939-1945 (Paderborn: Ferdinand Schéningh, 2003) also suggests
that punishment for men accused raping Russian women was not uniform.
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organization. At times, Beck acknowledges the importance of gender, writing about the
sexual honor of women (Geschlechtsehre) and the masculinity of German soldiers in her
discussion of sexual emergency, but she analyzes the former primarily as it related to
race—German women were assumed to have a particular kind of sexual honor, and
“racially inferior” women a less developed sense of honor. The latter, however, she
examines without the context of race, failing to recognize that it was German men, not
just any men, who required access to sex; the issue of sexual emergency was not a factor
in sentencing Polish or ethnic German men who had committed sex crimes. Moreover,
Beck accepts that concerns about military interests were really at the heart of judicial
discussions about reputation, discipline and ability, whereas my dissertation argues that
these concepts were expressions of military masculinity, and were evaluated as such.
The examination of these concepts of discipline, honor, cowardice, and soldierly ability
help define masculinity during this particular period of time.*® Snyder, and to a lesser
degree Beck, privilege Nazi racial ideology in their analyses, attempting to explain
punishment primarily through the lens of Nazi racism. What the court documents
demonstrate, however, is that the gender and racial ideology of the Nazi regime and the
German military were inextricably related, and evaluations of masculinity and femininity
were just as important to the determination of punishment as were concepts of racial

superiority and inferiority.

“® As argued by Kimberly Hutchings, “Making Sense of Masculinity and War,” Men and Masculinities 10,
no. 4 (June 2008), “courage, rationality, and discipline” can be considered “as different aspects or
gradations of masculinity” (401).
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Snyder devotes a full chapter to men accused of violating 8175, as do |; Beck,
because she focuses on sexual assault, does not discuss charges of homosexuality. In one
way, to include a chapter on homosexuality in my dissertation implicitly suggests an
acceptance that such contact should be a crime. Moreover, because the majority of the
relationships in these cases were consensual or non-violent, the analysis of these
documents produces a rather jarring shift in analysis of sexual violence to sexual
relationships. These cases are included nonetheless, because | examine all the German
laws as they were applied at the time, and because it is necessary to analyze the language
the judges used to condemn or absolve men accused of same-sex contact, as it
demonstrates the importance of heterosexual masculinity to the military and the Nazi
regime. Men accused of rape and the abuse of female children were treated differently by
the court than men accused of same-sex contact, and the courts formed different opinions
of their masculinity, which could affect the sentencing proceedings.

One cannot focus alone on masculinity, but must also include an analysis of how
women were portrayed by the regime and the military as well, because constructs of
masculinity were negotiated not only within the category itself, but also in relation to
constructs of femininity. Thus, this dissertation examines how women were described by
the military judges, and the effect of those evaluations on sentencing decisions. What
becomes clear from the analysis not only of rape cases, but also cases of child abuse, is
that the judges often blamed women and children for sexual abuse, arguing that they
provoked violence through their behavior, and had they acted in accordance with gender

norms, the sexual violence would never have occurred. Like Snyder, I include an
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analysis of child abuse, which Beck does not specifically do, but I do so to demonstrate
the pervasiveness of gender ideology, to demonstrate that there were gendered
differences in the ways in which men accused of the sexual abuse of female and male
children were punished. Race was not a factor in child abuse cases, but acting in ways
coded as normal was.

Both Beck and Snyder focus on rapes committed by German soldiers, either in the
field or in Germany. This dissertation, however, also includes an analysis of court
documents in cases of rape committed by Poles in the Warthegau, and by ethnic Germans
in occupied Poland. These cases demonstrate that the judges believed sexual violence
committed by Poles was a product of what they thought was their inherent racial
inferiority, and these men were very harshly punished, most often with the death penalty,
for their behavior, particularly if assaults were perpetrated against German women and
children. The cases of ethnic German men charged with sexual violence illustrate the
fluidity of Nazi racial ideology. These men who were to be included in the
Volksgemeinschaft had, through their behavior and not any biological quality, proven that
they did not belong to the German race. My work demonstrates the intersection of
gender and racial ideology, and the inextricable relationship between gender and race.
The examination of documents from occupied territories demonstrates that Polish men
were considered a grave danger to the Volk because they had the potential to tarnish the
honor of German women, who were representatives of the Volk. The analysis of those
cases in which ethnic Germans were accused of rape illustrate that the military adjusted

the identity of German man to exclude those whose behavior was considered
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objectionable—thus demonstrating the mutability of the very concept of race in the Nazi
worldview.

In order to demonstrate the pervasiveness and importance of gender ideology, and
to further illustrate the ways in which the identity of German man in the Nazi period was
negotiated, | also analyze clemency applications written by soldiers and family members
of the accused. These letters reveal that the negotiation of the concept of masculinity
occurred not just in the state-sponsored military legal system, but at the level of the
individual as well, as soldiers and their family members attempted to understand what it
meant to be a German man, and how to best use that understanding and identity to their
benefit. Snyder and Beck, with their focus on Nazi racial ideology, do not examine these
sources in any detail, but these documents do clearly show tensions in the construction
and understanding of masculine identity.

Because | use the same archival collection as Birgit Beck and David Snyder,
Bestand Ost, and also the same collection of courts-martial occurring in Germany proper
as Snyder, Wehrmacht Kommandantur, there are a number of occasions when we all use
the same court cases, and even the same passages. Occasionally, the point of my using a
particular passage overlaps with either Beck or Snyder, or both, and I acknowledge those
instances. However, the analytical method | employ, a discursive analysis of the
language of the military judges, differs from Beck, who, | would argue, is performing
more of a social than cultural history, although she does cross the boundaries between the
two approaches. My methodology differs more significantly from Snyder, who is simply

examining the court cases to determine the role of Nazi ideology in the military judicial
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decisions. | ask different questions of the source material, specifically focusing on issues
of gender, but more generally attempting to demonstrate the incoherence of Nazi racial
ideology and the fluidity of gender ideology. I also draw significantly different
conclusions than both Beck and Snyder. | argue that in the documents, we can see the
attempt to create a particular national identity, and that we can see the tensions in both
racial and gender ideology. | also demonstrate that the degree to which these ideologies
were specifically Nazi was questionable, which is why | argue for the attempted creation
of identity and ideology, as well as their negotiation. By contrast, Beck and Snyder
present Nazi ideology as already present and defined, implicitly accepting the validity of

Nazi racial terminology, and proceed from this starting point with their analysis.

From German to Nazi lIdeologies

One of the greatest challenges of this research, with its focus on heterosexual
masculinity and the intersection of gender and racial ideology, has been to understand the
extent to which concepts of masculinity in the German military and under the Nazi
regime differed. Historians have already demonstrated the degree to which the German
military was a masculine entity. Scholars such as Ute Frevert have argued that the
military, at least in the Imperial period, operated as a “school of manliness,” in which the

army “transform[ed] the ‘youth’ into a ‘man’.”*" This “school of manliness” functioned
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as a “bastion of ‘morality’” while at the same time was characterized by the publicization

7 Ute Frevert, A Nation in Barracks: Modern Germany, Military Conscription and Civil Society, trans.
Andrew Boreham with Daniel Briickenhaus (Oxford, New York: Berg), 170 and 173.
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of sexuality.*® That is, sexuality, sexual conquest, and treatment of women were
discussed openly and crudely, by soldiers.*® What is unclear, however, is whether this
concept of German masculinity changed under the Nazi regime—whether there existed a
new Nazi German masculinity that can be differentiated from the pre-Nazi period. The
German military functioned as the military arm of the Nazi regime, and scholars have
attempted to demonstrate the extent to which soldiers in the Wehrmacht were
ideologically indoctrinated. The majority of scholars suggest that Wehrmacht soldiers
did internalize Nazi ideology. Alexander Rossino argues that although the “war against
Poland lacked the explicitly ideological dimension that was central to Nazi Germany’s

5950

animus toward the Soviet Union,”" it is clear that German soldiers, writing in letters and

diaries, believed Polish gentiles and Jews to be racially inferior “subhumans.”*
According to Rossino, German soldiers had internalized Nazi racial ideology to the
extent that they believed they were engaged in a war “against their bitter racial enemies,”
enemies who were not even human, but “whose behavior and appearance resembled that

of beasts.”®® Omer Bartov, in numerous works, also argues that German soldiers were

strongly indoctrinated with Nazi ideology, as evidenced by the increasing cruelty

* Ibid., 173.

*Ibid., 173 and 175. Frevert writes: “Talking about relationships with women in crude imagery, often
violent, induced an almost cathartic effect: apparently reassuring each other that one ‘could “use”” women
sexually...(175).

% Alexander B. Rossino, Hitler Strikes Poland: Blitzkrieg, Ideology, and Atrocity (Lawrence, Kansas:
University Press of Kansas, 1997), 191.

*1 |bid., 203.

52 |bid., 212 and 214, the reference to Poles as beasts includes both Polish Jews and Gentiles.
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exhibited by the German army as it moved into the Soviet Union.>® Bartov’s acceptance
of the success of the ideological indoctrination of the German soldier is evident in many
of his scholarly works,>* and his argument that the war in the East was an ideological war
to which the German soldier ascribed is persuasive, as is his suggestion that the
acceptance of this ideology depicting the enemy as racially inferior, even subhuman,
functioned to increase the barbarity of the behavior of the German soldier.®> The
problem is, however, as the various communications of Nazi and military officials, as
well as the court documents demonstrate, that Nazi racial ideology was not coherent. It
could not have been Nazi racial ideology alone that caused the excessive brutality of
German soldiers, particularly in the East, because the regime, and thus the military, could
not determine who was and should be considered racially inferior, and how that identity
should be defined.

In his work Ordinary Men, Christopher Browning, argues that ideological

indoctrination is an insufficient explanation for why ordinary German soldiers, like those

%3 Omer Bartov, Hitler’s Army: Soldiers, Nazis, and the War in the Third Reich (New York and Oxford:
Oxford University Press, 1992); idem, The Eastern Front, 1941-45, German Troops and the Barbarisation
of Warfare, 2" ed. (Oxford: Palgrave, 2001).

* Omer Bartov, “Daily Life and Motivation in War: The Wehrmacht in the Soviet Union,” Journal of
Strategic Studies 12 (1989): 200-214; “Soldiers, Nazis, and War in the Third Reich,” The Journal of
Modern History 63, no. 1 (March 1991): 44-60; “The Conduct of War: Soldiers and the Barbarization of
Warfare,” The Journal of Modern History 64, Supplement: Resistance Against the Third Reich (December
1992): S32-S45; “Operation Barbarossa and the Origins of the Final Solution,” in The Final Solution:
Origins and Implementation, 119-136.

55 Bartov, Hitler’s Army, 4.
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charged with rape in the court-martial documents, would participate in mass murder.>
Although he does not use the word masculinity, Browning nonetheless proves that
adhering to norms of masculinity was of fundamental importance to the “success” of the
soldiers carrying out executions. Browning argues that one of the reasons men
participated in murder was so they would not be considered “’too weak’ or

99957

‘cowardly’”>"—concepts associated with military masculinity.®® This is an important

point because it is not just any man killing civilians, but the German man. Browning,
writing about why men did not refuse to participate, suggests that “To break ranks and
step out, to adopt overtly nonconformist behavior, was simply beyond most of the
259 : :
men. He continues:
therefore, most of those who did not shoot only reaffirmed the ‘macho’ values of
the majority—according to which it was a positive quality to be ‘tough’ enough to
kill unarmed, noncombatant men, women, and children—and tried not to rupture
the bonds of comradeship that constituted their social world...Only the very

exceptional remained indifferent to taunts of ‘weakling’ from their comrades and
could live with the fact that they were considered to be ‘no man.”®

*® Christopher R. Browning, Ordinary Men: Reserve Police Battalion 101 and the Final Solution in Poland
(New York: Harper Collins, 1992).

 bid., 72.

% Joane Nagel, “Masculinity and Nationalism: Gender and Sexuality in the Making of Nations,” Ethnic and
Racial Studies 21, no. 2 (March 1998): 242-269.

> Browning, 184.

% 1hid., 185-186.
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The role of masculinity, the conformity to expectations of masculinity, was central to the
military endeavor, and to the mass murders German soldiers carried out.” What
Browning demonstrates is that previously existing concepts of masculinity were being
mobilized in a new direction, the elimination of a racial enemy. In this shift from the
focus on the enemy, to the focus on the “racial enemy,” we can see the development of a
particular Nazi German masculinity—one which relied on pre-existing behaviors coded
masculine as the means for the success of Nazi racial ideology. However, because we
now know that Nazi racial ideology was incoherent, and that concepts of masculinity and
femininity are always subject to tension and under negotiation, then what occurred during

the Second World War was an attempt to create a hegemonic Nazi masculinity.

Analytical Framework and Purpose

Hegemony, the “winning and holding of power and the formation (and
destruction) of social groups in that process,” is maintained through the “persuasion of
the greater part of the population, particularly through the media, and the organization of
social institutions in ways that appear ‘natural,” ‘ordinary,” ‘normal.” The state, through
punishment for non-conformity, is crucially involved in this negotiation and

5962

enforcement.””® With the development of a new Nazi masculinity, incorporating the old

® See the work of Karen Hagemann, “Military, War and the Mainstream: Gendering Modern German
Military History,” in Gendering Modern German History, 63-85 for a discussion of the evolution of
German military masculinity from the nineteenth century to the Second World War. See also Fritz,
Frontsoldaten; Kilhne, Kameradschaft, for discussions of masculinity and homosocial bonding in the
German military.

%2 Mike Donaldson, “What is Hegemonic Masculinity?,” Theory and Society 22, no. 5 Special Issues:
Masculinities (October 1993), 645.
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and devoted to a new goal, we see the attempt to create a hegemonic Nazi masculinity.
The concept of gender hegemony, as developed by Robert Connell, and analyzed by
Mimi Schippers in her work, “operates not just through the subordination of femininity to
hegemonic masculinity, but also through the subordination and marginalization of other

. 63
masculinities,”

which was also the case under Nazism. Women were publically
sexually objectified as mothers of the Volk, while at the same time relegated to the private
sphere. Furthermore, the existence of marginalized masculinities, “those of subordinated
classes or racial/ethnic groups” also existed under Nazism—men who did not fit in the
Volk, the “racially inferior” men of the East or those ethnic Germans whose behavior
excluded them from membership, were considered less masculine, but their presence was
required in order to negotiate the identity of hegemonic masculinity. My examination of
marginalized masculinities, defined as members of specific racial or religious groups at
this particular historical moment, negates one of the early criticisms of the concept of
hegemonic masculinity—that it ignored race and located the origin of power “solely
conceptualized in terms of sex difference...”® In my analysis of the development of a
Nazi hegemonic masculinity, race is at the crux of identity formation. There also exist

subordinate masculinities, those of homosexuals,® again necessary to the maintenance of

hegemonic masculinity: “Heterosexuality and homophobia are the bedrock of hegemonic

% Mimi Schippers, “Recovering the Feminine Other: Masculinity, Femininity, and Gender Hegemony,”
Theory and Society 36 (2007), 87.

% R. W. Connell and James W. Messerschmidt, “Hegemonic Masculinity: Rethinking the Concept,”
Gender and Society 19, no. 6 (December 2005), 831.

% Schippers, 87.
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% which was true of the Nazi regime. My focus on children and men

masculinity,
accused of homosexual contact also ensures that I have not presented an “essentialized”
concept of masculinity, but rather demonstrate the fluidity of and challenges to Nazi
masculinity; I do not present it as a “fixed, transhistorical model [whose] usage violates
the historicity of gender and ignores the massive evidence of change in social definitions
of masculinity.”®’

The construct of hegemonic masculinity is fluid, it “is always in a tense—
potentially unstable—relationship with other masculinities...” and it allows us to “see
how the core practices of hegemonic masculinity discriminate against men as well as
women.”® This is of particular importance in this dissertation because men were
frequently being evaluated against the behavior of other, more appropriately manly men,
and not necessarily against women, particularly in charges of homosexuality. Moreover,
hegemonic masculinity is composed of “the masculine norms and practices which are
most valued by the politically dominant class and which help to maintain its authority.”69
The negotiation of the identity of Nazi man, as undertaken in the courts-martial, was one

way in which members of the military attempted to understand and define that identity,

and in so doing, provide support for the power, the hegemony, of the Nazi regime.

% Donaldson, 645.
87 Connell and Messerschmidt, 838.

% John Tosh, “Hegemonic Masculinity and the History of Gender,” in Masculinities in Politics and War,
43 and 47.

% 1bid., 48.
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The court-martial documents demonstrate the constant negotiation of both
identities—Nazi and man. There is perhaps no better context in which to view the
negotiations of German masculinity than in the sex crime court-martial documents, as the
determination and negotiation of gender identity is constitutive and reflective of power
differentials. Rape, particularly rape during war, is a concrete manifestation of a
difference in power—between men and women, soldier and civilian, racially “inferior”
and “superior,” and victor and defeated. According to Schippers, gender identity is
constantly in flux, “The production, proliferation, and contestation of the quality content
of masculinity and femininity are on-going, dynamic, social processes...”’® She further
writes:

Masculinity and femininity are conceptualized here as produced, contested, and

transformed through discursive processes, and therefore embedded within and

productive of power relations. In this model then, power dynamics are central,
not only in the conceptual focus on the hierarchical relationship between
masculinity and femininity rather than the specific characteristics idealized, but
also in terms of the dynamics of the production, proliferation, and contestation of
discourses articulating what men and women and their relationship to each other
is and should be.”

Using Schippers’ model, the language of the military judges is the discursive process

through which gender identities were negotiated and mobilized to confirm the hegemony

of the “racially superior” German man, as compared to all others—male and female.

Thus, it is in the court documents where one can see the discursive manipulations of

gender and racial identity, the attempt to create that concept of hegemonic Nazi German

" Schippers, 93.

™ bid., 94.
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masculinity in opposition to subordinate masculinities, such as the masculinity of the
homosexual, as well as to the subordinate masculinities of the “racially inferior” man,
which in this historical period, was every non-German man. The negotiation of German
masculinity was also manifested in the language describing women, the “racially
superior” German woman who was nonetheless inferior simply because she was a
woman, and the more complexly inferior non-German women, relegated to the role of
inferior as a result of their sex and racial “quality.” If “To sustain a given pattern of
hegemony requires the policing of men as well as the exclusion or discrediting of
women,”’? then the courts-martial are an excellent lens through which to observe the
negotiations of hegemonic masculinity because men are “policed” and women are
“discredited.” My discussion of how women and female children were portrayed by the
court, and how those constructions affected the determination of punishment, addresses
one of the major criticisms of hegemonic masculinity—the devaluation of constructs of
femininity and the absence of an analysis of relationality, which is necessary because
“Gender is always relational, and patterns of masculinity are socially defined in
contradistinction from some model (whether real or imaginary) of femininity.”73

According to scholars of gender and nationalism, the national state is a

“masculine institution,” ruled by men, and protected by soldiers operating in a military

2 Connell and Messerschmidt, 844.

 bid., 848.
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that relies masculine ideals such as “honour, patriotism, cowardice, bravery and duty.””

German soldiers in particular were frequently called upon to forfeit their lives for the
survival of Germany, a practice that relied on a “powerful myth that portrayed the army
as a direct expression of the nation,” a myth with its origins in the particular history of the
German military during the wars of the 19" century.”® Scholars of Nazism have already
explored the relationship between concepts of masculinity and sexuality, and established
that the regime believed in the importance of heterosexual intercourse to the maintenance
of masculinity, the prevention of homosexual contact, and the improvement of soldierly
ability.”® It is also clear that Nazism was characterized both by calls for moral purity and
sexual permissiveness. Men were exhorted to have frequent sexual intercourse with
racially suitable women in order to increase the population; German women were to
refrain from sex with inappropriate men lest they be forever spoiled and their children
racially unfit;”" prostitution was permitted because the Nazi regime believed these kinds

of women could not be reformed, and men needed access to sex to maintain and even

™ Nagel, 251 and 252. See also her discussion of the relationship between the hegemonic masculinity of
the military and the subsequent hegemonic masculinity of the nation. R. W. Connell, “The Big Picture:
Masculinities in Recent World History,” Theory and Society 22, no. 5 Special Issue: Masculinities (October
1993) also argues for a strong relationship between masculinity and the institutions of the State, writing that
“It is not too strong to say that masculinity is an aspect of institutions, and is produced in institutional life,
as much as it is an aspect of personality, or produced in interpersonal transactions” (602). Emphasis in the
original.

™ John Horne, “Masculinity in Politics and War in the Age of Nation-States and World Wars, 1850-1950,”
in Masculinities in Politics and War, 28. See also in the same volume, Karen Hagemann, “German
Heroes,” 116-134.

® Heineman, 22-66; Annette F. Timm, “The Ambivalent Outsider: Prostitution, Promiscuity, and VD
Control in Nazi Berlin,” in Social Outsiders in Nazi Germany, ed. Robert Gellately and Nathan Stoltzfus
(Princeton and Oxford: Princeton University Press, 2001), 192-211; idem, “Sex with a Purpose,” 223-255.

" Eriedlander, 152.
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improve soldierly ability.”® That there was a specifically racial aspect to Nazi
masculinity is clear, but this does not mean that the concept of Nazi masculinity was
concrete. Rather, as a hegemonic masculinity, it was constantly under negotiation.
When read through the lens of gender analysis, what the court-martial documents
clearly reveal is that the “racial quality” of the female was only part, and contrary to the
suggestion of other scholars, not the most important part of determining the punishment
for those men accused of rape. It was not consistently part of the legal discourse during
sentencing proceedings. To be sure, the judges sometimes mentioned the “racial quality”
of women, and in some cases, the belief that the woman was “racially inferior” affected
the determination of punishment. But it is important to note that it was not only “racially
inferior” women whose sexual honor and testimony was questioned, who were harshly
interrogated by the military courts. It was all women—including German women.
What the military courts always discussed, however, was the degree to which the accused
man had transgressed the boundaries of acceptable behavior; these transgressions can,
and should be read as violations of concepts of German masculinity. The behaviors |
have characterized as violating the norms of masculinity include disobeying orders,
mistreating women, damaging the reputation of the Wehrmacht, and committing crimes
in uniform, among others. This dissertation does not argue that race was not a factor in
the determination of punishment; rather, it argues that the race of the perpetrator was

more important than that of the victim, that rape was an expression of both heterosexual

"8 Timm, “Sex with a Purpose,” argues that German soldiers were encouraged to have sex with prostitutes
to ensure their virility. She writes: “National Socialism...equate[d] sexual gratification with masculine
power to a degree unprecedented in Germany” (227).
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masculinity and racial superiority. The rape of an individual who was both female and
not a member of one’s own group, reaffirmed concepts of masculine dominance and

ethnic/racial superiority.

Methodology

This dissertation examines court-martial documents from men accused of
committing sexual violence or sexualized violence, the latter including cases not falling
under the legal definition of a sex crime, but which involved some aspect of sexuality in
the commission of the crime—a beating involving a woman forced to strip naked, or a
charge of insult that had its basis in the attack on a woman’s sexuality. The laws
according to which German soldiers were charged were those from the 1871 German
Penal Code dealing with crimes against morality (Sittlichkeitsverbrechen), §173-184."
With the exception of 8175, the law against homosexual contact, which was changed
under the Nazi regime, as will be discussed in the fourth chapter, there were no changes
made to any of the other laws, including those against rape, child abuse, and forced lewd
contact. | do not examine only cases of rape, which required penetration, but also
attempted rape, forced sexual contact, and child abuse. The majority of the cases come
from an archival collection of sex crimes cases, Bestand Ost, accumulated into one
collection at the end of the war. Other cases come from the court of the Wehrmacht

Kommandantur, and include those crimes which occurred in Germany; | also include

" Beck in “Sexual Violence,” explains that soldiers were charged according the civilian law, 321; The
German Penal Code of 1871, Trans. Gerhard O. W. Mueller and Thomas Buergenthal, with an introduction
by Dr. Horst Schroder (South Hackensack, N.J.: Fred B. Rothman & Co. and London: Sweet & Maxwell
Limited, 1961), 101-106.
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some cases from particular units, but the sheer number of these records, and their
organization by unit instead of crime, precluded a comprehensive analysis of the
disciplinary records of every military unit. The sex crime cases from the occupied
territories come from the special court for the Posen area of the Warthegau, an area which
belonged to Poland in the interwar period.

| focus on sex crimes cases because, as discussed above, concepts of masculinity
are produced through institutional and social structures; the construction of masculinity is
a discursive process, and in the trial documents, judges are very clear in their statements
about what behavior is and is not characteristic of the German man. Trial documents can
“take the researcher beyond the crime itself into the social and cultural worlds in which
the act took place.”® Court documents can be limiting, however, because the testimonies
of those involved are circumscribed by the type of questions being asked and the type of
people asking the questions. Still, the participants in a trial bring with them to their
testimonies, accusations, defenses, and decisions the cultural context in which they
operate. Thus, the courts-martial documents provide information about the gendered and
raced landscape in which the soldiers, judges, and women were operating, and a lens
through which to examine the discursive creation and negotiation of Nazi hegemonic
masculinity. These trials were public performances, although with a limited audience, of
the contestation of gender and racial identity in this specific period of time. The majority

of my analysis is based on the field decision (Feldurteil) of the courts-martial, a

8 Stephen Robertson, “What’s Law got to do with it? Legal Records and Sexual Histories,” Journal of the
History of Sexuality 14, nos. 1/2 (January/April 2005), 161-162.
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document written by the head judge, with the input of two other judges, one an officer
and one the same rank as the accused; at least two of the three judges had to agree to the
sentence, and the decision had to be affirmed by the “Gerichtsherr, the military
commander possessing supreme legal authority over the court decision.”® Thus, I use
the terms court and judge interchangeably because they can be referred to as either a
court decision, because of the majority vote, or the determination of the head judge, as he
was responsible for writing the final decision. When possible and useful, | incorporate
the other documents of the trials, including interviews with participants, medical
evaluations, evaluations of soldiers from their superiors, and clemency applications from
the convicted soldiers or their families, because, as Stephen Robertson, writing in the
context of his research on trials of sex crimes in New York argues: “The outcome of a
case alone reveals little; it is in the process that produced the result that relationships
between different narratives and groups can be seen.”® Using a wider variety of sources
allows the broader examination of the language used by trial participants can be included
in the analysis of the intersection of the gender and racial ideologies of the German
military and Nazi regime.

The German military, during the period of Nazism, was using laws written during
the Imperial period. This implies a continuity in understanding and enforcement of the
law, but there are also breaks in that continuity wherein we can see the effect of Nazi

ideology, thereby demonstrating the negotiations of the boundaries of Germanness and

8 Snyder, 40.

82 Robertson, 179.
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Nazism. According to Manfred Messerschmidt, scholar of German military law, attempts
to coordinate German law and Nazi ideology were under way as soon as the regime came
into power in 1933.%% He further argues that the effect of those involved in this process of
coordination “should not be underestimated in the decisions of military courts during the
Second World War.”® New laws were created, resulting specifically from the influence
of Nazi ideology, including the “’law against enemies of the people’ (Verordnung gegen
Volksschadlinge),” as well as other military orders delineating acceptable prosecution by
the German military trials.*® The judges had a modicum of leeway in interpreting the
laws, although, according to Messerschmidt, they “were very well aware of the kind of
ideological mission the political system intended them to fulfil [sic].”®® The judges did

87 and thus | examine the

not “live in a vacuum; their independence was only relative,
decisions of the judges as reflecting the environment in which they operated, both the
military and ideological environment. Messerschmidt argues that “military justice

became a strong link between the National Socialist system and its armed forces, working

for the sake of the German Volksgemeinschaft.”®® The problem is, however, how that

8 Manfred Messerschmidt, “German Military Law in the Second World War,” in The German Military in
the Age of Total War, ed. Wilhelm Diest (Leamington Spa, Warwickshire, UK; Dover, N.H: Berg, 1985),
324,

* Ibid.

% Ibid., 325 and 327.

% Ibid., 326.

¥ Ibid., 327.

% bid., 328.
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Volksgemeinschaft was defined, and that is at the crux of the courts-martial documents—
the determination of how male members of the military arm of that Volk were to be
treated when accused of a crime. Messerschmidt goes on to acknowledge the
synchronicity of military law and Nazi ideals, but points out that the idea of the
Volksgemeinschaft existed before the rise of Nazism; he ultimately concludes that
“Whether the people responsible for the maintenance of the military legal system were
Nazis or not, it is plain that its philosophy was underpinned by its compliance with Nazi

8% \What the court-martial documents demonstrate however, is

war aims and ideology.
that the judges sometimes could not determine what Nazi ideology was, nor could they
separate entirely pre-Nazi ideas from the current environment. Thus, what the trials
reveal is the negotiation of several identities, all under pressure externally and internally.
Given that the judges did have some latitude, and given that it is sometimes
unclear whether the accused served their complete sentence, or were paroled in some
fashion, it seems of little use to discuss actual severity or leniency of punishment. Every
judge would have a different idea of what would be considered a severe punishment, and
providing the decision was confirmed, the result is a wide range of punishments for
crimes punished according to the same penal code. Thus, this dissertation does not use
the severity of punishment as a measure of adherence to or divorce from ideology, both
gender and racial. Rather, | examine those issues the judges, and when possible other

participants in the trial, considered to be reasons for mitigating or increasing the severity

of punishment. | analyze what the judges said affected punishment, not what the

% 1hid., 333.
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punishment was, although there are some exceptions when the punishment was
considered particularly harsh by a superior, when multiple trials occurred, or in the
comparison of sentences issued by military courts as compared to occupation courts.
What the documents demonstrate is that the sentence for a particular crime could be
unpredictable, but there were particular themes associated with gender that continually
appear throughout the cases; it is these themes that | analyze in order to demonstrate the
importance of gender ideology to the determination of punishment, as well as the ways in

which the trials functioned as a mechanism for the negotiation of identities.

Chapter Outline

The purpose of this dissertation is, using the court-martial documents, to
demonstrate the fluidity of Nazi racial and gender ideology, the largely unacknowledged
importance of the latter, as well as the ways in which the concept of Nazi German
masculinity was negotiated. The documents illustrate that the judges, as well as the other
participants in the trials, were attempting to define what it meant to be a German man, a
German soldier, under this particular political regime, with its attendant racial ideologies,
however unstable they were. The second chapter, on constructs of femininity,
specifically addresses the claims of Beck and Snyder that there were differences in
punishment for the rape of women from Eastern and Western Europe. It is in this chapter
that | examine the discourse of Nazi racial ideology, demonstrating that even high-
ranking Nazi officials and members of the military did not understand Nazi racism, and
could not enforce it with any regularity and predictability. Because racial ideology does

not explain determinations of punishment, the chapter then argues that women, including
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German women, were evaluated according to the degree to which they adhered to gender
norms. More important than the “racial quality” of the women in question was their
“gender quality,” and the latter did, in the words of the judges themselves, have an effect
on the determination of punishment. This chapter ultimately argues that gender was a
more important factor in affecting sentencing than any discussion of race.

The third chapter analyzes the negotiation of German masculinity in cases of
soldiers accused of rape. There were particular issues associated with a martial
masculinity, mobilized toward the goal of a successful Volksgemeinschaft, that affected
punishment. Men who were believed to have acted in accordance with concepts of
masculinity were offered mitigating circumstances, whereas poor soldiers and officers
faced criticism and more severe punishments, as explained by the individual judges.

In the fourth chapter on men charged with violating 8175, | argue that men
accused of homosexual behavior were evaluated according to the degree to which they
embodied the norm of heterosexual masculinity. Men were judged not just on military
ability, but also appearance, affect, and language, and men found wanting in this
evaluation could face harsher punishment. This chapter also demonstrates that, according
to the Nazi regime, and the German military, there was no true identity of homosexual;
the regime inadvertently acknowledged that sexuality is a fluid identity, subject to
change. Clemency applications in this chapter, and the previous chapter on men accused
of rape, show the ways in which the participants in the trial mobilized gender and racial

ideologies in the attempt to lessen or eliminate their sentences.
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The fifth chapter examines cases of men accused of abusing male and female
children, demonstrating once again the tremendous importance of concepts of normative
gender roles in the determination of punishment. Of note is that the race of the children
was never a factor in the proceedings, but gender was—female children were subject to
the same gendered evaluations of their behavior, and were frequently blamed for having
provoked the sexual violence, regardless of their age. Male children, by contrast, were
never blamed for the sexual abuse they experienced, and the men who abused them were
criticized for damaging the strength of the nation and the military, because it was feared
that this instance of homosexual contact would push them from the path of “normal”
sexual development and turn them into homosexuals.

The sixth chapter analyzes sex crimes trials from occupied territories, including
those charging Polish men and ethnic German men for sexual violence. What these cases
demonstrate is that the judges believed Polish men abused women and children because
of an inherent racial inferiority. Whereas the courts could not determine what women
were to be considered racially inferior, and moreover could not divorce the idea of racial
inferiority from a long-standing ideology requiring the protection of women, the courts in
the occupied territories easily accepted that Polish men had committed their crimes
because of an inherent racial inferiority, although the evaluation of that status was
dependent on behavior, not biology. This chapter also examines the cases against men
classified as ethnic Germans, thus clearly illustrating the fluidity, and fragility, of Nazi

racial ideology.
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All of these chapters achieve the three overarching purposes of this dissertation—
to illustrate the overall fluidity of both racial and gender ideology, to demonstrate the
importance of gender ideology to a scholarly establishment that continues to argue for the
primacy of racial ideology, and lastly to reveal that the ways in which race and gender
were constantly contested and under tension reflected attempts to create and negotiate the
boundaries of a new identity—German man. It mattered little the race of the woman or
child assaulted, but it did matter the race of the man accused of assault. German men
who transgressed the (shifting) boundaries of masculine identity were punished for so
doing, and in recording the conversation about why men should or should not be
punished for committing a variety of crimes, the trial documents illustrate the discursive

creation of the identity of Nazi German man.



CHAPTER II

“IAJLWAYS THE WORST OF THEIR VOLK”:
CONSTRUCTIONS OF FEMININITY

In the 1941 case against two German soldiers accused of raping a young Russian
woman, the judge made the following statement about the Russian woman:

Also to be considered as mitigating circumstances is that the high punishment

associated with violations of §176 is dependent on the German concept of the

sexual honor of German women. This punishment cannot be invoked when...the

‘injured party belongs to a people for which the concept of women’s sexual honor

has more or less entirely vanished’.”%

In other words, the sexual abuse of a Russian woman need not be punished
severely because she, as a Russian woman, had no sexual honor. In this instance, the
court was obviously operating under the influence of Nazi racism, but not racism alone.

What this case demonstrates is the interconnection between gender and race—it is the

sexual honor of the Russian woman that is in doubt. In this case, the racial bias of the

% §176, in this case §176, 1 reads as follows: “A Punishment consisting of confinement in a penitentiary
for a term not to exceed ten years shall be imposed upon any person who: 1) by force commits lewd acts
upon a woman or who by threatening immediate bodily harm compels her to submit to lewd acts...” The
German Penal Code of 1871, Trans. Gerhard O. W. Mueller and Thomas Buergenthal, with an introduction
by Dr. Horst Schroder (South Hackensack, N.J.: Fred B. Rothman & Co. and London: Sweet & Maxwell
Limited, 1961), 102.

°! Bundesarchiv-Militararchiv (hereafter BA-MA) Bestand Ost (hereafter S) S269, Gericht der 7. Panzer-
Division, Strafsache gegen den Obergefreiten Heinz P. and Gefreiten Gerhard L., 19.8.1941, wegen §176
section 1, latter part quoted directly from Beck, “Rape: The Military Trials of Sexual Crimes Committed by
Soldiers in the Wehrmacht, 1939-1944,” in Home/Front: The Military, War and Gender in Twentieth-
Century Germany, ed. Karen Hagemann and Stefanie Schiiler-Springorum (Oxford: Berg, 2002), 263.
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judge is clear, however this was not always the case. Race did play a role in what the
judge said affected the determination of punishment, but the effect of race in the courts-
martial was not predictable and not uniform. Thus, contrary to the assertions of Birgit
Beck and David Snyder, race was not the axis around which punishments revolved; one
cannot say that men were punished more severely for raping Eastern European women as
compared to Western European women, or vice versa. To argue the primacy of race is to
ignore the importance of gender ideology, and the intersectionality of gender and race in
the determination of punishments. Although “racial inferiority”” was sometimes a factor,
it was frequently not invoked as a mitigating circumstance for rape, and often in cases
involving Polish and Russian women who were ostensibly racially inferior, judges made
no reference to race, and instead harshly criticized the German soldier for mistreating or
sexually abusing a woman. This is of particular importance because the courts-martial
cannot be read simply for what was present, which occasionally but not predictably
included a discussion of the racial quality of various women, but for what was absent as
well, and that was frequently a blatant discussion of race. There were other factors that
affected the proceedings, namely the degree to which the woman in question adhered to
the expected behavior of women—when women were perceived as transgressing their
normative gender roles, that had a negative effect on the sentencing; the judges
considered the good behavior of the woman as a mitigating factor, and often cited such
behavior as a reason for milder punishment. Military judges frequently discussed several
kinds of feminine identities—the proper woman, who did not deserve to be raped, and the

improper woman who, in transgressing gender norms, provoked rape and was not
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traumatized by the assault. Because there was no concrete definition of “racial
inferiority,” the concept was only inconsistently invoked in the rape cases as a mitigating
factor for the accused German soldier, and moreover, the effect of mobilizing race as a
means of exoneration was unpredictable. What mattered more than the race of the
woman assaulted was what kind of woman she was.

This chapter first examines debates about “racial inferiority” engaged in by high-
ranking Nazi officials and members of the German military. It is not surprising that the
judges could not agree on the concept of race or “racial inferiority,” given that they had
no coherent ideology on which to draw. After establishing the fluidity of Nazi racial
ideology, this chapter will then present a number of themes identifiable in the court
documents as reflecting assumptions about normative gender roles for women. The
following linguistic analysis of the sentencing proceedings will demonstrate that all the
judges understood how a woman should act, and could identify behavioral transgressions,

but not all the judges knew who was, or should be considered, “racially inferior.”

The Debates about “Racial Inferiority”

It has long been supposed that Nazi racial ideology created a hierarchy of races,
with Germans at the top, members of various nations in the middle, and Slavs and Jews at
the bottom. All people of Slavic descent were considered to be subhuman, a belief that

rationalized the brutal treatment of the civilian populations of both Poland and Russia.”

% Omer Bartov, Hitler’s Army: Soldiers, Nazis, and War in the Third Reich (New York and Oxford:
Oxford University Press, 1991), 6; Alexander B. Rossino, Hitler Strikes Poland: Bliktzkrieg, Ideology, and
Atrocity (Lawrence, Kansas: University Press of Kansas, 2003), 3.
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During the Second World War, according to Omer Bartov: “Slavs...were considered
subhuman’s [sic] (Untermenschen), to be either murdered, worked and starved to death,
or used as slave labour for the German colonisers of their lands.”*® Hitler had an
idealized vision of the agricultural man, and his concept of Lebensraum evolved from an
emphasis on the importance of “blood and soil,” of Germany as the fatherland, and Social
Darwinian concepts of the struggle for survival.** Eastern Europe was meant to be a
living space for the racially superior Germans,®® and this ideology fueled Hitler’s move
into Poland and the Soviet Union,*® and came to be, in varying degrees, internalized by
the officers and soldiers fighting on the Eastern Front.”’

According to John Connelly, however, Nazi treatment of and actions against
Slavs were the result of “constant improvisation.”®® There were, suggests Connelly,
gradations in the “racial quality” of groups of Slavs, and these groups were treated

differently by the Nazi regime. Russians, for example, were from the beginning

% Omer Bartov, “Savage War,” in Confronting the Nazi Past: New Debates on Modern German History,
ed. Michael Burleigh (New York: St. Martin’s Press, 1996), 126.

% Uli Linke, Blood and Nation: The European Aesthetics of Race (Philadelphia: University of
Pennsylvania Press, 1999), 198-199.

% Woodruff D. Smith, The Ideological Origins of Nazi Imperialism (New York and Oxford: Oxford
University Press, 1986), 242.

% Mike Hawkins, Social Darwinism in European and American Thought, 1860-1945 (Cambridge:
Cambridge University Press, 1997), 274.

%" See again the work of Omer Bartov.

% John Connelly, “Nazis and Slavs: From Racial Theory to Racist Practice,” Central European History 32,
no. 1(1999), 4.
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“subjected to policies of annihilation,”%

while Ukrainians in Galicia and Bulgarians were
treated rather well; there was even a Ukrainian SS troop. While Connelly clearly
demonstrates that not all Slavs were created and to be persecuted equally, what is more
important for the purposes of this chapter is the fact that Nazi racism was incoherent,
unstable, and fluid; racial ideology was also influenced by non-biological factors and
pragmatic considerations. These should not have had an effect on an ideology that
should have been, according to the Nazi’s own language, based on inherent, biological,
and immutable factors. For example, Connelly suggests that the Nazi need for goods
necessary to the war effort resulted in a “more balanced policy towards the Czech
lands”;100 Croatians, allies of Germany, could be “assimilated” into the German
population;'®* and Ukrainians could be used to persecute the Poles, and thus received
better treatment. Even more striking, there was no anti-Polish ideology before 1939.
Persecution of the Poles, and the racial ideology that supported it, developed largely as a
result of need—Germany had invaded this territory and needed it for expansion, and thus

its inhabitants had to be eliminated.'® Russians were, before the war, considered racially

inferior, but it should not be forgotten that they were also politically objectionable—

* Ibid., 6.

100 pig., 9.

% Ipid., 14.

192 Connelly writes “Soon after launching war against Poland in September 1939, the Nazi leadership and

the supporting scientific community convinced themselves of Polish racial inferiority” (13), and before
1939, there had “no set National Socialist policy towards Poland” (11).
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Bolshevism functioned as one of the primary reasons for annihilation, as did again desire
for land.

The majority of historians agree that the war in the Soviet Union was not only a
war of ideology, but also one of annihilation.'®® Although the German invasion of Poland
was not characterized by the blatant ideological cruelty and barbarity of the move into
Russia, there was an ideological component to the blitzkrieg war in Poland. According to
Alexander Rossino, historian of the German invasion of Poland, Polish civilians,
particularly “political leaders, socialists, intellectuals, members of the nobility, the
Catholic clergy, and Jews,” were ideological targets of Nazi extermination.’® Hitler’s
desire for Lebensraum was first manifested in the move into Poland, and thousands of
Poles were moved from one location to another to make room for Germans from
Germany proper.'® Although not characterized by the same degree of ideological
vehemence as the war in Russia, no country lost a greater number of Jews than Poland,*®
and further, half the Polish population to die at the hands of the Nazis were gentiles.*’

Documentary evidence describing the occupation policies in Poland indicates the degree

to which treatment of civilians was determined by racial ideology. Jeremy Noakes and

193 Christian Streit, “The German Army and the Policies of Genocide,” in The Policies of Genocide: Jews
and Soviet Prisoners of War in Nazi Germany, ed. Gerhard Hirschfeld (London, Boston, Sydney: The
German Historical Institute, Allen & Unwin, 1986), 2.

104 Rossino, 1.

% Ibid., 2.

1% Ibid., 227.

197 Richard C. Lukas, The Forgotten Holocaust: The Poles under German Occupation, 1939-1944
(Lexington, Kentucky: The University Press of Kentucky, 1986), 90.
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Geoffrey Pridham, in their collection of documents from the occupation of Poland, argue
that Poland became a “laboratory for Nazi racial ideology,” a place where Polish Jews
and gentiles were slaughtered, but also the destination for the deportation of Jews from
all over Europe.® At least one author argues that “the Poles were to be subjected to a
program of extermination and enslavement.”'% The position that the Polish population
was, like the Jewish population of Europe, to be completely annihilated is an issue of
great historical debate. Most historians do not agree with the suggestion that Poles were
to be exterminated on a level commensurate with European Jews. Instead, the majority
of scholars, while not denying the harsh persecution of Poles, point out that Poles were
never the primary targets of Nazi extermination policies,"*° and that “[o]nly in the case of
the Jews did Nazi racial ideology overpower every other consideration, whether of the
economy, of military strategy...”*

In Nazi ideology, Germans and Jews were at the top and bottom of the hierarchy,
respectively. However, Slavs occupied a more liminal position, and ultimately, defining
the category “Slav” proved quite difficult. Given the difficulties in figuring out who the

Slavs were, how “racially inferior” they were or should be, and what non-biological

factors could be invoked to mitigate inferiority, it is ultimately not surprising that this

198 jeremy Noakes and Geoffrey Pridham, ed., Documents on Nazism, 1919-1945 Volume 3: Foreign
Policy, War and Racial Extermination, A Documentary Reader (University of Exeter Press, 1998), 922.

1091 ykas, 4.

119 1¢rael Gutman, “The Victimization of the Poles,” in Mosaic of Victims: Non-Jews Persecuted and
Murdered by the Nazis (New York and London: New York University Press, 1990), 96-100.

1 Connelly, 26.
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incoherence appears in the sex crimes trials as well. Slavs were not the only groups
subject to racial evaluation:

As for the French, and even more so the English, Nazi racial ‘experts’ remained

rather vague, whether because of what they perceived as racial affinities with the

German ‘Aryans’, or because of the ‘higher’ culture of Western Europe. Thus,

while France was seen as a ‘degenerate’ civilization, it was not marked for

subjugation...*?
According to Jill Stephenson, soldiers and civilians from occupied Western Europe,
“such as Norway, Denmark, Holland and Flemish Belgium were regarded as ‘racially
valuable,”” whereas “French and Walloons were not.”**® The court-martial documents
demonstrate that French and Italian women were occasionally subject to racial
evaluations, as were some Slavic women, but that women as a category were more often
evaluated according to gender norms than were individual women evaluated according to
racial ideology.

Even when racial policy finally became more coherent, even when the regime
finally decided that it would persecute Poles and Russians, and others to various extents,
there was still confusion about sexual contact between Germans and non-Germans. It
was never clear with whom German soldiers could have sexual relations, and non-racial

factors often played a role in affecting rules about sexual intercourse. Despite the fact

that laws designed to prevent sexual contact between Germans and non-Germans

12 Omer Bartov, “Savage War,” 126.

113 Jill Stephenson, “Germans, Slavs and the Burden of Work in Rural Southern Germany during the
Second World War,” in Nazism, War and Genocide: Essays in Honour of Jeremy Noakes, ed. Neil Gregor
(Exeter: University of Exeter Press, 2005), 94-95.
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d,"* sexual contact continued to occur, it was not consistently punished, and the

existe
laws were unpredictable in their implementation. Part of the reason these laws were
inconsistently applied is that the Nazi regime and German military could not agree on
what constituted “racial inferiority” and whether German soldiers should be punished for
sexual contact with members of various races whose “racial quality” was ultimately
unclear.

In occupied Poland, there were orders prohibiting sexual contact. In June of
1941, a letter from the office of the Reichsfiihrer-SS und Chef der Deutschen Polizei
stated that every violation of an order prohibiting sexual contact between Poles and
members of the SS would be emphatically punished.**® In another order, Heinrich
Himmler said that he understood the difficulties faced by SS men in the General
Government, and thus gave them leave to visit brothels regulated by German physicians,
but also said that he himself would determine whether sex between members of the SS
and women of other races should be punished.**® Moreover, a bulletin about appropriate

conduct in occupied Poland again reminded soldiers that they were representatives of the

German empire and its strength, warned against the strength of Polish schnapps, and

W For example, there were laws against sexual contact between members of the “German community” and
Poles in the occupied territory. See Noakes and Pridham, 954.

115 National Archives Records Administration (hereafter NARA) Record Group (hereafter RG) 242, T580,
213, June 21, 1941, letter from the office of the Reichsfiihrer-SS und Chef der Deutschen Polizei.

18 NARA RG 242, T175, 175, July 10, 1942, letter describing Reichsfiihrer-SS Himmler’s guidelines
about sexual relations between members of the SS and police and women of other racial populations.
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ordered restraint against Polish women and children.**” This latter memo demonstrates
Nazi assumptions about men—that they needed and would try to have sex, even if the
women were considered unsuitable partners.

Sexual relations between SS men and Russian women were also subject to

investigation and punishment,*'®

as were relations between German volunteer corps and
women of other racial populations.**® The Waffen SS also forbade sexual contact, called
racial violations, between SS men and female members of non-German racial
populations.*®® These orders may have seemed straightforward and clear cut; however,
defining the inferiority of Slavic peoples was fraught with difficulties. Himmler was
aware of these problems of definition, and he ordered that each suspected case of sexual
relations between SS members and women of other racial populations “Russian,
Ukrainian, etc.” be submitted to him for investigation.**

Not only was race difficult to define, but definitions were affected by non-
biological, pragmatic considerations as well. Some military and Nazi officials were

surprisingly frank about the absence of a coherent definition of “racial inferiority.”

According to a 1945 letter about the Reichsflhrer-SS’s decision regarding sexual

7 BA-MA RH 50/156, July 1941, Merkblatt fiir Wehrmachtangehérige, from Kommandantur Krakau.
8 NARA RG 242, T580, 213, October 25, 1941, letter from SS-Obersturmbannfiihrer Bender.

9 NARA RG 242, T580, 213, October 25, 1941, letter to the Kommandeur der SS-Freiwilligen-Standarte
“Nordwest” from SS-Obersturmbannfiihrer Bender.

120 NARA RG 242, T354, 153, 78014/40, 1944, bulletin about discipline and justice from the SS Panzer
Division Frundsberg.

121 NARA RG 242, T580, 213, October 14, 1941, letter from Himmler to Bender.
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relationships with Croatian women, these relationships between Germans and Croatians
were not forbidden, only undesired, because:
[T]he question, whether someone is racially valuable or not, will be answered
differently each time by the average soldier, so that in most cases a subjective
[quilt] of the wrongdoer [can] hardly be proven, even when objective racial
inferiority exists.'**
It is rather unclear why sex with Croatian women would be undesired, given that there
was no consensus about the “inferiority” of Croatians. However, I suspect it was easier
to say that sex between German soldiers and Croatian women was undesired, rather than
forbidden, precisely because every soldier had a different concept of “racial inferiority,”
and because it was not always possible to determine when an “objective racial
inferiority” existed. One could not forbid relationships between Germans and people
whose racial quality ultimately could not be defined. Moreover, what this order also
makes clear, in stating that every soldier will have a different concept of “racial value,” is
that there existed no single, concrete definition of “inferiority,” and the Nazi regime
knew it—the regime was acknowledging the fluidity of its own racial ideology. Every
soldier brought his own understanding of race into every encounter, and the same holds
true for the military judges. Given this fact, it is not surprising that the military judges
also lacked a coherent understanding of the “racial inferiority” of women of various
Eastern European nations.

There were also practical concerns that influenced Nazi racial ideology, such as

whether those members of the supposedly racially inferior race were assisting the

12 NARA RG 242, T580, 213, January 21, 1945, letter to SS-Oberfiihrer Bender.
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German military endeavor. For example, there was confusion about whether sexual
contact with Ukrainian women should be allowed. There was to be no sex with Russian
women, but it was unclear whether this prohibition also applied to Ukrainian women
because Ukrainians were fighting against Bolshevism.’® Thus, it is quite clear that
definitions of race were fluid and malleable, and influenced by external conditions.
Another practical concern was the fear that restricting sexual access to the women
of the occupied territories would cause an increase in violations of §175, the law against
same-sex contact. Commander-in-Chief of the Army von Brauchitsch and Hermann
Goring were both concerned that there would be an increase in cases of homosexuality if
alternate opportunities were not available;*** both men allowed sexual contact with
women of occupied territories. Goring allowed contact with Russian women, arguably
the group longest considered inferior by the regime according to Connelly. Again, racial
practice was being dictated by non-racial concerns. Thus, it is already clear, even before
the examination of the court-martial cases, that “racial quality” included a strong
behavioral or cultural aspect, a fact that is also evident in the sexual violence cases
examined in this chapter, as adherence to gender norms for men and women was a more

frequently invoked factor in determining punishment than race.

123 NARA RG242, T580, 213, November 24, 1941, letter from SS-Sturmbannfiihrer Dr. Klare to Hauptamt
SS-Gericht, SS-Rechtsamt, Minchen.

124 BA-MA RH 12-23 1371, July 31, 1940, Oberbefehlshaber des Heeres. NARA RG 242, T312, 1599,
September, 1942, letter from Reichsmarschall und Oberbefehlshaber der Luftwaffe Hermann Goring. It
should be noted that Goring was not considered an ideologue of the Nazi regime, and over the years, his
power in the Party decreased, Alfred Kube, “Hermann Goering: Second Man in the Third Reich,” in The
Nazi Elite, ed. Ronald Smelser and Rainer Zitelmann, Trans. Mary Fischer (Washington Square, New
York: New York University Press, 1989), 62-73. However, Goring’s fear that a lack of access to
heterosexual sex would lead to homosexuality was shared by a number of high-ranking Nazis.
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The main reasons for preventing sexual contact between German soldiers and
women in the occupied territories appears to have been the concern that women worked
as agents for the enemy, that children resulting from this relationship would grow to hate
Germany, and that German soldiers should save themselves for German girls:

Germany possesses enough hereditary healthy girls who have proven themselves

in difficult times for their Volkstum. These girls wait for their soldiers in order to

prepare for them a home and to give them healthy children.
Moreover, according to this document, “The victory of the German army must be assured

through the victory of the German cradle,”*?

although we will see that the judges treated
German women no better than the women of Eastern Europe, despite their alleged
importance to the regime and the success of the nation.

At the same time that these documents were suggesting that sexual contact
between German soldiers and civilians should be, but could not possibly be entirely
prohibited, bulletins about the expectations of German soldiers were also issued.
According to these announcements, “racial pride and duty prohibits sexual contact with
women of a foreign population,” and

...girls who offer themselves are always the worst of their Volk, it is unworthy of

a German soldier to maintain intimate contact with weak girls because the

reputation of the entire Wehrmacht suffers at the same time.*?

Note, as will be further discussed, the reference to the reputation of the Wehrmacht as

something amorphous, not related to military prowess, but personal conduct of the

soldier.

125 BA-MA RS 3-8-78, SS-Kav. Division VI, 30.7.1943, Der SS-Mann und die Frau aus fremden Volkstum.

128 1hid.
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Considerations about prohibitions on sexual contact with women from other racial
populations applied not only to members of the SS, but to German military troops as well.
In September of 1942, Generalfeldmarschall Keitel issued an order in which he charged
the German soldiers to be “representatives of the German Reich and its power,” and
further ordered that they should “feel and act accordingly.”**’ Keitel further said that
the long duration of the occupation brings with it the danger that the contact with the
civilian population, and especially the female sex, in a series of cases, become closer than
desired and permissible according to the circumstances.

At the same time, however, Keitel acknowledged that “A ban on sexual contact
between soldiers and women of the occupied territories cannot bring an effective remedy
[to the existence of sexual contact].” In April of 1942, a secret order was issued outlining
acceptable interactions between German soldiers and the civilian population: soldiers
were forbidden from having private contact with Russian civilians; from living with
Russian civilians; and from going on walks, visiting or receiving visits from Russian
civilians; and soldiers were told that contact with Russian women was “unworthy of a
German soldier.”*®® Again, this order demonstrates the expectations of German soldiers
as “racially superior” men and suggests that transgressions of such behavior were

considered violations of masculinity to be punished.

27 BA-MA RH 20/18 1050, ArmeeOberKommando 18, September 12, 1942, Verkehr des deutschen
Soldaten mit der Zivilbevolkerung in den besetzten Ostgebieten.

128 NARA RG 242, T312, 1599, Letter from von Boeckmann, AOK 18, to General Kommando L.A.K.,
April 16, 1942.
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The Rape of Jewish Women

Nazi racial ideology applying to the Jews would seem to be more coherent—it
existed from the beginning of the regime’s time in power, and the cumulative persecution
of Jews ending in their annihilation suggests a clearer understanding of the “racial
quality” of Jews as compared to Slavs. However, Nazi antisemitism was not actually
monolithic and coherent. Saul Friedldnder’s work, particularly his discussion of the
Nuremberg Laws, demonstrates that it was not only one’s supposed racial affiliation, but
behavior and cultural membership as well, that determined whether one would be treated
as a Jew.'® Friedlinder’s discussions of the ways in which the regime negotiated the
category of Mischlinge illustrates the fluidity of racial ideology, even as it pertained to
the Jews. Burleigh and Wippermann also illustrate the absence of racial biology in the
Nazi discussion of Mischlinge, writing about the Nuremberg Laws: “[the] criteria were
based upon a religious, rather than a scientific, definition of race.” %

While there are very few documents referring to the rape of Jewish women by
German soldiers, there are a number of sources that indicate such sexual violence did
occur. There are numerous memoirs that mention soldiers raping Jewish women, and
there are dozens of oral testimonies that also describe, in various degrees of specificity,
rapes committed in ghettos, camps, and during invasions. Rape undoubtedly happened,

although we do not know and will never know how many Jewish women were raped.

129 Saul Friedlander, Nazi Germany and the Jews: Volume I: The Years of Persecution, 1933-1939 (New
York: HarperCollins Publishers, 1997), 145-173.

3% Michael Burleigh and Wolfgang Wippermann, The Racial State: Germany 1933-1945 (Cambridge:
Cambridge University Press, 1991), 45.
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Before the war on the Eastern Front, rape by the German military or members of
the Nazi party, specifically members of the SS, was punished severely if the victim was
Jewish. For example, during the violent events of Kristallnacht, the anti-Jewish pogrom
in Germany on November 9 and 10, 1938, several members of the Nazi Party raped
Jewish women. The Party accused these men of violating both racial and moral law,
expelled them and handed them over to the criminal court.™®" These men were the only
members of the Nazi Party to be expelled. By contrast, those men who had murdered
Jews during the riots of Kristallnacht were not ordered to leave the Party, and did not
face criminal charges.'®

There are also cases, after the start of the war, that suggest that the rape of a
Jewish woman was considered Rassenschande, the legal term for a racial violation. In
one instance in 1941, an intoxicated SS-man raped a Jewish woman and was sentenced to
10 years in prison for rape and Rassenschande.'** However, in the Bestand Ost
collection, there was no case in which a soldier was charged with raping a Jewish
woman. In one instance, a German soldier did rape a Jewish woman, but he was charged
with drunkenness, rather than with rape and Rassenschande.** In another case,

chronicled by the historian Alexander Rossino, the defendants argued that they raped a

31 ps-3063, Office of United States Counsel for Prosecution of Axis Criminality, Nazi Conspiracy and
Aggression (Washington: United States Government Printing Office, 1946).
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Jewish woman despite her racial status. One of the soldiers Rossino describes defended
his actions by saying that he did not think he was committing a crime because German

law did not recognize Jews.*®

When asked if he understood the Nuremberg Laws, the
accused man responded: “The Nuremberg Laws are known to me. | nevertheless
attempted to have sex with her because at the moment I did not think that this act was
punishable.”™*® Because the Nuremberg Laws applied only to consensual relationships,
the accused did not know that the rape of a Jewish woman was prohibited, and subject to
disciplinary measures. The soldier and his accomplices were charged with rape and race
crimes.’*” They were handed over to the secret police; the case then disappears from the
records. This case suggests there might have been some confusion among soldiers, who
did not know whether rape counted as sex, and was punishable, or as violence towards

the inferior enemy, and would thus be tolerated, particularly given the brutal nature of the

war in the East.

The Intersection of Gender and Race in Assaults on Non-German Women
Considering their inability to define “racial inferiority” in conversations about

ostensibly consensual relationships, it is not surprising that military judges issued

unpredictable punishments for German soldiers accused of raping “racially inferior”

women. Even though the application of racial theory was inconsistent, gender ideology

135 Alexander B. Rossino, “Destructive Impulses: German Soldiers and the Conquest of Poland,” Holocaust
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appears to have been more uniformly invoked in these court cases. The perception of the
moral quality of the woman affected the determination of punishment, and women were
judged morally sound only if their behavior conformed to ideas about the proper behavior
for women. Gender ideology was more influential in the trial proceedings because it
existed before Nazi racial ideology and was thus more easily understood and mobilized in
the determination of punishment. There existed a long history of assuming men had to
have sex, and a long history questioning the behavior of women, of victim-blaming, and a
shorter history of invoking Nazi racial ideology.®

Testimonies from women who acted in a manner that conflicted with the court’s
preconceived notions of womanhood were often dismissed. In these cases, there is rarely
explicit mention of racial quality, only of gender quality. The only factors considered of
importance were whether the actions of the woman, and the female child, as will also
become clear, adhered to normative gender roles. Examination of court cases of men
accused of rape demonstrates that racial quality was a point of consideration in cases
involving both Western and Eastern European women.

In the 1940 case against two men accused breaking into a home and raping a
French woman, the judge harshly criticized the defendants:

The damnability of their acts was especially marked because of the brutality and
brazenness of its perpetration, as well as the tenacity and single-mindedness of the

138 Tanja Hommen, “Kérperdefinition und Korpererfahrung: ‘Notzucht’ und ‘unziichtige Handlungen an
Kindern’ im Kaiserreich,” Geschichte und Gesellschaft 26 (2000): 577-601.
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criminal will, and moreover, particularly through the brutality against the state of
marriage and a mother of five children.™

The French woman in question in this case adhered to expected gender norms—she was
married and she had children. Moreover, her husband was in the adjoining room during
the assault, and thus her assault was considered particularly objectionable—she was
assaulted before the man to whom she belonged, an assault against her and her husband,
which rendered the assault more offensive. The “quality” of the woman was also
important in the case against Gefreite Werner K., convicted of raping a French woman.**
He threw the French woman to the ground, and when she attempted to fight him, he
threatened her with his weapon, and completed his assault. According to the court, the
woman made a believable, solid and orderly impression. Moreover, the woman was
considered to be a good mother, who was raising her two young children according to
good principles, and thus her rape should be severely punished.

The judges often inferred that women, and children as will be discussed later,
were not traumatized by sexual abuse. Gefreite Erwin W. was given what the judge

considered to be a mild sentence for the attempted rape of a fourteen-year old French

139 BA-MA S4, Feldgericht des Hoheren Kommandeurs der Post.-Flak-Art. 111, Strafsache gegen den
Gefreiten Wilhelm H. und den Gefreiten Hans W., 4.11.1940, wegen 8123 1 und 2 (erschwerten
Hausfriedensbruch), 8149 MStG (rechtswidrigen waffengebruch), and §177. 8177 reads as follows:
“Anybody who by force or threat of immediate bodily harm forces a woman to submit to extra-marital
sexual intercourse or who misuses a woman for extra-marital sexual intercourse after he has for that
purpose placed her into a state where she lacks any will power to resist or brought about her
unconsciousness, shall be punished by confinement in a penitentiary,” The German Penal Code of 1871,
103.

10 BA-MA S233, Gericht der 1. Panzer-Division, Strafsache gegen den Gefreiten Werner K., 29.8.1940,
wegen §177.
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girl.*** The accused held the girl by the breast and throat, opened his pants, and removed
his penis. The victim fought him, and said “no”; the assault was interrupted by other
soldiers. The judge wrote the following: “[T]he girl [is] strongly retarded in her
development. Her sex drive is not yet awakened. Therefore, she did not recognize what
the accused wanted to undertake with her, but assumed that he wanted to kill her.” The
judge further wrote that because the girl ostensibly did not understand what the accused
intended, although there is no evidence for why the judge believed this, “a trauma was
not perpetrated against the child.” The judge concluded by arguing: “[S]ince the accused
did not display a particular brutality, and the damage done was not particularly great, the
court did not deny him mitigating circumstances...”**

Mitigating circumstances were offered to the accused when women were believed
to have transgressed appropriate behavior. In the 1942 case of Unteroffizier Fritz M.,
accused of raping a French woman, the court initially cited as reasons for a severe
punishment the fact that the woman was employed, that she and her husband had a happy

marriage, and she was not, the judge specifically noted, a prostitute.*** In his testimony,

the accused said that because he thought the woman was a prostitute, he “without further

11 BA-MA S390, Gericht der 7. Panzer-Division, Strafsache gegen den Gefreiten Erwin W., 13.10.1942,
wegen 8177 (versuchter Notzucht).

12 Birgit Beck, “Sexual Violence and its Prosecution by Courts Martial of the Wehrmacht,” in A World at
Total War: Global Conflict and the Politics of Destruction, 1937-1940, ed. Roger Chickering, Stig Forster,
Bernd Greiner (Washington, D.C: German Historical Institute and Cambridge University Press) suggests
that “Although the military courts attached great importance to examining the details of each case (in
France), the sex crime itself, the victim, and the traumatic effects were not the decisive issues in
determining the verdict or penalty” (324).

3 BA-MA S251, Gericht der 159. Res. Div, Strafsache gegen den Unteroffizier Fritz M., 16.11.1942,
wegen 8177, §129 Pliinderung und §123 (Hausfriedensbruchs).



67

ado entered the apartment, even though she resisted him.” This case very clearly
demonstrates that conceptions of appropriate conduct for women influenced the behavior
of the perpetrator and the determination of punishment. The accused’s belief that the
woman was a prostitute allowed him to think he could enter her apartment, despite her
opposition, because, as is implied, prostitutes have no right to refusal and cannot be
raped. Because the victim was not a prostitute, and thus had the right to refuse sex, but
was in fact a good wife, the court considered the defendant’s advances unwanted, and
therefore considered them rape. Fritz M. was, however, eventually retried after it was
suggested that the woman had committed adultery while her husband was a prisoner of
war. The court eventually decided that her testimony was not believable. The rape
charges were dismissed with the explanation that “It is quite possible, perhaps even
probable, that the witness looked for an excuse to put the sexual contact...into a better
light.” Again, it was the fact that the judge believed this woman had violated
expectations of a proper woman, that she had cheated on her husband, that caused a

reconsideration of the charges.**

144 Birgit Beck, “Sexual Violence,” writes about the prosecution of men accused of raping French women:
“As was common in peacetime trials for sexual assault, the victim, her lifestyle and particularly her moral
character came under thorough scrutiny...younger women, unmarried women without children, and
especially the wives of French prisoners of war were widely suspected of living “loose” lives...” (323). It
is true that the French women were subject to investigation; it is also true, however, that the court also
investigated German women as well. When cases against men accused of assaulting German women are
included in the analysis of sexual violence, it becomes clear that it was not the fact that the women were
French that mattered, but rather that they were women. Moreover, while married women adhered to gender
norms, and soldiers could be criticized for assaulting a married woman, and a married woman with
children, if the behavior of a married woman did not adhere to expectations, her testimony could also be
doubted. It was not that she was married alone that mattered, but that she acted as a married woman
should.
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Unteroffizier Franz H. was accused of three crimes, including the rape of a French
woman, and the attempted rape of another woman. On the first count, the judge
suggested that the woman accused the soldier of rape to avoid explaining to her parents
that she had allowed the soldier to have sex with her. On the second count, the court
argued that the woman had only accused the soldier because they had been observed
together on the street, and she was afraid that her countrymen would take revenge on her
for her inappropriate behavior; the case was suspended.*® In this case, the perceived
behavior of the women did not just function to mitigate the determination of punishment,
but resulted in the complete dismissal of the charges.

There were some instances when race became a factor in the determination of
punishment. In a 1940 case against a German soldier accused of raping a French woman,
the presiding judge gave two primary reasons that the accused should receive a mild
sentence.’*® The judge first justified the behavior of the soldier as a result of abstinence,
saying that the conditions of war “require a state of sexual abstinence that seduces
strongly sexualized men into impetuous and unwise sexual decisions.” However, the
judge then cited as further mitigating circumstances the fact that the moral senses
(Sittlichkeitsempfinden) of the French are not so sharply pronounced as are the moral
senses of the Germans. Because of his belief in this difference in moral sensibility, the
judge had a rather interesting interpretation of the victim’s testimony. He argued that the

victim, in her own testimony, had attempted to make her rape sound less severe—for her,

15 BA-MA S221, Gericht der 189 Res. Div., Verfiigung, 26.6.1944.

146 BA-MA S167, Gericht der 7. Panzer-Division, Strafsache gegen Oberkanonier Ludwig D., 16.7.1940,
wegen §177.
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the rape was not as offensive an act as it would have been for a German woman because
they had different concepts of morality. The intersection of gender and race is particularly
clear in this case; it was the French woman, a member of a “degenerate” nation and the
“inferior” sex, who was un-traumatized by the sexual violence.

Unlike the case above, in which French women were believed to be morally
lacking, the 1940 case against Soldat Henry B., accused of the attempted rape of a French
woman, demonstrates the tensions in the constructions of gender and race—there was no
one understanding of the moral quality of French women. Sometimes, beliefs about
racial quality functioned to the benefit of the women. Henry B. was criticized by the
judge because of his “unchecked brutality against a delicate French woman.”**’ The
accused was criticized because he had not controlled himself, because he had abused a
“delicate” woman, and implied in the determination of punishment is that French women
are particularly delicate.

In the following case, an Italian woman was blamed for a violent encounter, and
her supposed responsibility for the crime greatly affected the determination of
punishment. In the 1944 case of Gefreite Gustav S., accused of raping an Italian woman,
the court was quite clear in its ideas about acceptable female behavior. According to the
testimony of the victim, Gustav S. asked to go to her apartment to see her record player.
Once in the apartment, he made advances toward her, and when she responded that she

was not a “street woman,” he raped her. This case demonstrates again that violence

YT BA-MA RH 69/1099, Gericht der 18. Armee, Strafsachge gegen Soldaten Henry B., 30.6.1940, wegen
8177 (versuchter Notzucht).
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towards particular kinds of women was considered acceptable, those women who
transgressed norms were considered unrapable because one cannot rape someone whose
job it was to have sex. The defendant acknowledged that the woman had strongly
resisted him, but he maintained that her resistance had prevented sexual intercourse. The
court dismissed the charges against Gustav S. arguing:
That an attempted sexual violation occurred cannot be proven. It is, after all,
unusual when a woman takes a strange man secretly into her apartment shortly
after meeting him for the first time, shows him the bedroom, treats him to some
food, sits down with him and permits him to hug and kiss her.
Because the woman had allowed him into her house, she was, wrote the judge, “probably
not reluctant to have sex with him.”**® The judge further wrote that the accused, because
the woman had invited him into her home, did not take her resistance seriously; once he
realized she was earnestly resisting him, he released her. The judge in this case
obviously believed the testimony of the accused, that the woman had initiated and
permitted all contact except sexual intercourse. The judge, believing the woman’s
actions transgressed the boundaries of acceptable behavior, dismissed her testimony
completely, thus demonstrating the importance of the adherence to gender norms in the
determination of punishment.

In the case against three German soldiers accused of raping a young Italian

woman, the judge was particularly harsh in his condemnation.**® The three defendants

18 BA-MA S60, Feldgericht des Kommandeurs, Der Luftflottentruppen 2, Einstellungsverfiigung,
Strafsache gegen den Gefreiten Gustav S., 16.8.1944, wegen versuchter Notzucht. The case was suspended
(eingestellt).

19 BA-MA S161, Gericht der 29 Pz. Gren. Div., Strafsache gegen Gefreiten Martin V., Kanonier Karl J.,
Pionier Kasimir M., 9.2.1944, wegen §177 (gemeinschaftlicher Notzucht, gang-rape).
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encountered a young Italian girl, fifteen or sixteen years old; one of the accused proposed
using the girl sexually, and the other two agreed. Although the girl initially resisted, by
the third man, she was too weak to fight off the sexual assault. The judge decided that
since the three soldiers did not have poor records, and that even though one soldier had
been punished, he had made up for his crime, and a penitentiary sentence was not an
appropriate punishment. At the same time, the judge also admitted that being raped by
three men had caused “severe physical and psychological damage” to the young woman,
and because the Italian people “place great value on the sexual abstinence of young
girls,” the soldiers deserved a jail sentence. This case demonstrates that the judge
believed the Italian people had a particular understanding of sexual honor, that there were
certain characteristics inherent in particular national cultures; the soldiers had damaged
this specific sense of sexual honor in their assault of this young girl. Moreover, in the
eyes of the judge, the girl did nothing to incite the sexual assault, and in fact fought it as
long as she was able. The soldiers had violated the expectations of German soldiers in
Italy, which according to a 1943 order, required the German soldier to exhibit restraint
against Italian woman, and in so doing, protect his honor.*®

Even in cases in which race appears to be a point of consideration, there are often
other factors, relating primarily to gender ideology, that are invoked in opposition to
arguments about the “racial inferiority” of the woman in question. Birgit Beck firmly

argues that men who raped women in Russia were less severely punished than those who

150 BA-MA RH 34-223, Der Detusche General beim hauptquartier der Ital. Wehrmacht, July 1943, Der
deutsche Soldat in Italien.
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raped women in the West, and that race was an important factor in this disparity. There
were, however, severe sentences for rapes of Russian women, and less severe
punishments for the rape of Western European women. What is of note, and what will
become clear, however, is that race was not always a factor in the punishment
proceedings, and Eastern European women were often described in exactly the same way
as Western European women—as deserving of protection, as having sexual honor, or
alternatively, as failed women with no sexual honor, who thus did not deserve protection
from and redress for. It is too simple to say that the judges believed Russian women to
have little sexual honor when compared to German women, particularly when it becomes
clear that not all German women were treated equally—sexual honor was not inherent in
German women, but was rather bestowed upon them if their behavior called for it.

An example may be found in the decision in the case against Dr. R., who was
punished for beating his Russian servant. The judge criticized the doctor because “one
may not hit a girl out of blind anger, even when dealing with a Russian girl.”l‘r’1
Although this statement can by no means be interpreted as reflecting the judge’s belief in
racial equality, it is important to recognize that “even” Russian women were worthy of
protection from violence, something that runs rather counter to current scholarly

presumptions of how Slavs were to be treated by German soldiers. Even though the

woman was Russian, she was still a woman, and thus deserving of some of the

I BA-MA S103, Gericht des Pz.A.0.K.3, Strafsache gegen Oberstabarzt d.R. Dr. Walther R., 5.12.1944,
wegen 8223a (gefahrlicher Kérperverletzung, aggravated battery). He was accused of thrice hitting her on
the backside with a riding crop; once accused of bending her over his knee and hitting her with the riding
crop; and once accused of forcing her to strip off her clothing, bending her over his knee, and hitting her
with the crop.
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protections afforded more “racially superior” women. The judges had difficulty
divorcing the idea of protecting women, all women, from the belief that some women did
not deserve protection because of their “inferiority.”

In the 1944 case against two soldiers accused of, among other crimes, raping a
Russian woman, the judge argued that “the rules for the protection of the honor of
women, which are in effect in Germany, are not to be applied...in the same
strength...”™? It seems clear at this point that the judge believed that the protections
afforded the sexual honor of German women should not be offered to Russian women.
However, the judge then continued: “the rapes deserve severe punishment because they
are incompatible with the deportment of the German soldier against civilians and against
Russian women...” There was no specific mention of this particular woman’s racial
quality, or her sexual honor. In fact, there was the suggestion that a modicum of respect
was to be afforded Russian women, such that rape should be considered a punishable
offense. The judge ultimately concluded first that there are particular expectations of
German soldiers, and second, that “even” Russian women may expect a particular kind of
behavior from German soldiers, behavior which does not include sexual violence, despite
their supposed racial inferiority and attendant lack of sexual honor.

In the 1941 case against Panzerschitzen Alfred M., accused of raping a Russian
woman, racism and expected treatment of women battled for primacy in the

determination of punishment. The judge made the following statement:

152 BA-MA S313, Gericht der 82. Infanterie-Division, Strafsache gegen Obergefreiten Halmuth K.,
30.1.1944, wegen 8177 (versuchter Notzucht), 8149 (rechtswidrigen Waffengebrauchs), and §223,
(Korperverletzung, battery) and Anton S., 30.1.1944, wegen 8177.
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In the determination of punishment, the following considerations were important:

Even if one considers that the ideas of the sexual honor of Russian women differ

from German ideas...the acts of the defendant were so shameless that they caused

the Russian women to feel greatly shamed.***
Despite the “shamelessness” of the German soldier’s acts, the judge cited as a mitigating
circumstance the race-based differences in sexual honor. However, the soldier was
ultimately given a three-year penitentiary sentence because, among other reasons, he was
a poor soldier and had a hopeless character [unverbesserlicher Charakter], factors that
will be discussed in the following chapter.

After examining the language used to criticize soldiers for their actions, it
becomes clear that racial quality was not always a factor in the determination of
punishment. Frequently, there is no discussion of “racial quality,” particularly where one
might expect it, if Nazi racial ideology was actually coherent and an important aspect of
military jurisprudence—in cases in which Russian or Polish women were raped. Rather,
the very fact that a rape occurred, regardless of who the victim was, is what mattered.

For example, in the 1939 case against two men accused of raping a young Polish girl, the
judge stated that the crime was beastly (gemein) and that the soldiers had acted like

154

animals.”™ There was no mention of the “racial quality” of the Polish woman, no

discussion of her sexual honor, only a discussion of how the soldiers had not acted like

153 BA-MA $243, Gericht der 7. Panzer-Division, Strafsache gegen Panzerschiitzen Alfred M., 27.8.1941,
wegen §177.

1 BA-MA S411, Gericht der 29. Division, Strafsache gegen Unteroffizier Georg R. and Schiitzen Otto K.,
13.10.1939, wegen 8177. Sentenced to 3 years Zuchthaus. A penitentiary sentence, Zuchthaus was a more
severe sentence than a jail (Gefangnis) sentence. Georg R., as the instigator, was sentenced to three years
in a penitentiary, and Otto K. to one year and six months in a penitentiary.
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proper German men, but rather had acted like animals. Poles were ostensibly considered
racially inferior, and the absence of a discussion about the racial quality of the woman is
striking.

In the case against Reiter Walter U., accused of trying to force a young Russian
woman into a cellar in order to rape her, there was similarly no discussion of race. The
judge stated: “Especially aggravating is the fact that while his comrades risked their lives,
the defendant believed his unrestrained sexual drive allowed him to attack a Russian
girl.”™ The soldier was criticized for his actions, for his unrestrained treatment of a
woman—a Russian woman. The fact that she was supposedly a racially inferior Russian
woman was not part of the discussion, in fact, the judge said the woman made a
“believable impression” and did not contradict herself during the interview.

In 1944, five German soldiers were accused of raping two young Russian women;
they were sentenced to a combined three-year penitentiary sentence. In the determination
of punishment, the judge made no comment about the racial quality of the women, and in
fact seemed to invoke a sense of sexual honor, even though the young women were
Russian. The judge wrote: “...the accused were completely unknown [to the girl]. Such
a girl does not just let herself be used by five soldiers, one after the other, especially in

the house of her parents and in the presence of adult relatives.”**® Rather than assuming

1% BA-MA S254, Gericht der 82. Inf. Div, Strafsache gegen Reiter Walter U., 23.7.1942, wegen §177.

1% BA-MA $258, Gericht der Korps-Abteilung E., Strafsache gegen Obergefreiten Anton H., Obergefreiten
Theodor M., Obergefreiten Wilhelm L., Obergefreiten Jacob C., Stabsgefreiten Johannes L., 5.5.1944,
wegen 8177 (gemeinschaftlicher Notzucht).
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that these girls, as “racially inferior” Eastern Europeans, had no sexual honor, the judge
instead wrote that the defendants had acted with “unmatched bestiality, not like German

soldiers.”*®’

The judge further wrote: “the girls were in no way willing to allow five
unknown German soldiers, who in the night unlawfully broke into their house, to have
sex with them.” It is notable that it is in this case wherein the sexual honor of the Russian
women was not impugned, that the judge decided to issue a penitentiary rather than jail
sentence—the rape of these “kinds” of women deserved punishment.

In the 1944 case against Obergefreite Josef Z., he was criticized for his behavior
toward a Polish woman. According to the Judge, Josef Z. knew that he was to conduct
himself decently and in a civilized manner with the Polish civilians. Thus, the judge
criticized him for transgressing these expectations, stating that “the behavior of the
accused was like a wild man.”**® Again, there is no mention of the racial quality of the
Polish woman, only that the soldier needed to be punished for his behavior.

Similarly, there was no discussion of “racial quality” in the case against two
soldiers accused of raping a Ukrainian woman.'*® Obergefreite Alfred S. and Gefreite

Paul K. were convicted of rape; they saw a Ukrainian woman sitting in her house, and K.

said “the little one is alone in the house, the moment is favorable.” They went into the

7 BA-MA S258, Gericht der 3. Kav.Brigade, Rechtsgutachten 8.5.1944, gegen Obergefreiten Anton H.,
Obergefreiten Theodor M., Obergefreiten Wilhelm L., Obergefreiten Jacob C., Stabsgefreiten Johannes L.
wegen §177.

158 BA-MA S84, Gericht der 208. Inf. Division, Strafsache gegen den Obergefreiten Josef Z., 10.28.1944,
wegen §177.

19 BA-MA RW 55/4222, Gericht der Wehrmachtkommandantur Berlin, Strafsache gegen den
Obergefreiten Alfred S. und den Gefreiten Paul K., 24.8.1944, wegen 8177.
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house and raped the young woman. They both admitted to the crime, further admitted
that they meant to rape her, and that they knew their act was punishable.*®® The soldiers
were particularly criticized for the brutality of their act, and the abuse of a weak woman
by the force of their bodily strength. Again, there was no mention of race, only of the
delicacy of the woman assaulted as cause for harsh punishment.

The court was clearly influenced by gendered concepts of womanhood and the
appropriate behavior of women. What is also interesting, however, is that the women
themselves also invoked concepts of womanhood in their defense. In one case, a woman
who was about to be attacked told the soldier she was married with children—the attacker
left her house and subsequently raped a different woman.'®* In another case, in which
two men were accused of rape, the woman pleaded with her attackers saying that the men
should leave her alone because she had three children.*®* According to the testimony of a
Polish woman assaulted by two soldiers, she had pleaded with her attackers to leave her
cousin alone, saying that her cousin was no “whore.” She then told the soldiers to leave

|,163

and go find a brothel,™ again demonstrating the belief, not just held by men, that men

needed sex and that there were certain kinds of women to provide it.

180 Both soldiers admitted their guilt in their statements: BA-MA RW 55/4222, Vernehmung Gefreiten Paul
K., 19.11.1943, Vernehmung Obergefreiten Alfred S., 19.11.1943.

181 BA-MA S247, Gericht der 214 1.D, Strafsache gegen Stabswachtmeister Richard E., 28.12.1944, wegen
§330a.

162 BA-MA S190, Gericht der 29. Panz. Gren. Division, Strafsache gegen den Stabsgefreiten Helmut W.
und Stabsgefreiten Albert H., 11.9.1944, wegen 8177 (gemeinschaftlicher Notzucht).

163 BA-MA $392, Vernehmungsniederschrift, 12.27.1941.
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It is evident that racial quality could be a point of discussion in the trials for
almost all women, not just Eastern European women. It is true that Eastern European
women were sometimes referred to as racially inferior, however, it is clear that Western
European women also faced racial evaluations. Furthermore, the belief in the differing
racial quality of Russians, Italians and the French was expressed in a gendered
language—the experience of rape differed for women depending on the evaluation of

their supposed racial quality.

Mothers of the Race

German women were of great importance to the Nazi regime, although they had,
arguably, little agency under Nazism. They did have, however, a particular role to fulfill
as mothers.*®* According to Leila J. Rupp, “as men served the state by fighting, so

»185 and they were to act in accordance with the

women served by bearing children,
expectations of the regime. They were to have sex only with men of suitable racial
quality, and they were to have as many children as possible. As mothers of the race, their
sexual honor, which we will see did not belong to them, but to the race and the male
members thereof, was to be protected. For example Ulrich Herbert, in describing sexual

contact between German women and foreign laborers, writes that German women caught

having sex with non-German men were to be severely and publicly punished, because

1% The position of women as mothers of the nation is not unique to Nazism. See, among many other
works, Joane Nagel, “Masculinity and Nationalism: Gender and Sexuality in the Making of Nations,”
Ethnic and Racial Studies 1, no. 2 (March 1998): 242-269, for a discussion of the place of men and women
in nationalism.

1% Leila J. Rupp, “Mother of the Volk: The Image of Women in Nazi Ideology,” Signs: Journal of Women
in Culture and Society 3, no. 2 (1977), 363.
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they had “’disgraced their honor’,” and had “offended not only German honor in general,
but the honor of German males in particular.”*®® This idea, that the sexual honor of
women belonged as much to men and to the nation as to the woman herself will be
explored in further detail below. The final chapter on sexual violence committed by
“racial others” against German women demonstrates that sexual honor was really only an
issue when German women were sexually abused by non-German men—the topic of
sexual honor was not commonly discussed in rape cases committed by German soldiers.
Rape by a “racial other” was an attack on the German men to whom the women
belonged, which was more objectionable than attack by fellow German men, because the
women belonged, to some degree, to all German men.

The analysis of the interactions of German women and non-German men
demonstrate that those women who had sexual contact with Polish men were considered
much more transgressive both of gender and racial ideology than the German men, who
could not be expected to control their sex drive, even if it facilitated contact with “racially
inferior” women. For the most part, scholars suggest that German women living in
Germany were expected to stay at home, to become mothers, and to raise “racially

superior” children.'®” Given such an idealized status, which George Mosse argues

198 Ulrich Herbert, Hitler’s Foreign Workers: Enforced Foreign Labor in Germany under the Third Reich,
trans. William Templer (Cambridge: Cambridge University Press, 1997), 77.

187 Ute Frevert, Women in Germany History: From Bourgeois Emancipation to Sexual Liberation, trans.
Stuart McKinnon-Evans in association with Terry Bond and Barbara Norden (Oxford and New York: Berg,
1989), 220.
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188 one would expect that any violence

simultaneously puts women in their “place,
towards German women, particularly sexual violence, would be severely punished. What
the court documents demonstrate, however, is that only certain kinds of German women,
and children were worthy of protection. Men who raped German women acting in
accordance with gender norms were subject to severe criticism, and the judges often
refused to grant mitigating circumstances. By contrast, if a woman transgressed
expectations, she could be blamed for whatever had transpired, and mitigating
circumstances could be offered; this also obtains in cases of German soldiers accused of
sexually abusing German children, as will be discussed in a later chapter.

The court documents illustrate that despite being cast as the representatives of the
race and nation, German women were quite poorly treated by the Nazi regime. German
women were subject to both pro- and antinatal policies employed by the Nazi
government, but Gisela Bock argues that women, as propagators of both superior and
inferior races, were more frequently the victims of Nazi antinatalism than men.**® For
example, the Nazi program of eugenic sterilization targeted both men and women, but
because it was believed inferior women were out-reproducing superior women, these

women, more so than inferior men, then became the target of sterilization efforts.

Women were not only persecuted for racial reasons, but for sexist reasons as well. The

1%8 George L. Mosse, Nationalism and Sexuality: Respectability and Abnormal Sexuality in Modern Europe
(New York: Howard Fertig, 1985), 90.

199 Gisela Bock, “Antinatalism, Maternity and Paternity in National Socialist Racism,” in
Nazism and German Society, 1933-1945, ed. David F. Crew (London and New York: Routledge, 1995),
110-140.
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regime encouraged German women to have children; in fact abortion was made illegal to
prevent the “murder” of social and ethnically acceptable children. Thus, according to
Bock, these women were the victims of .. .racist sexism, since their procreation is urged
not just because they are women, but because they are women of a specific ethnicity or

170 . .. . .
7% Inferior women were the victims of “sexist racism”

social position declared superior.
because, as ‘racial inferiors,’ they were prevented from having children, but more
importantly, they were persecuted ““...on the grounds of their real or supposed deviation,
as women, from social or ethnic standards for superior women.”*"* Bock strongly argues
that Nazi policies were “anything but gender-neutral.”*’? She further maintains that “just
as National Socialist race policy was not gender-neutral, so national Socialist gender
policy was not race-neutral.”*"® Women were subjected to more invasive surgery, forever

deprived of procreative abilities, a fact the author argues was more important to women

than men; and childbearing and sexuality were forever divorced after sterilization, again

170 Gisela Bock, “Racism and Sexism in Nazi Germany: Motherhood, Compulsory Sterilization, and the
State,” in When Biology Became Destiny: Women in Weimar and Nazi Germany, ed. Renate Bridenthal,
Atina Grossmann, and Marion Kaplan (New York: Monthly Review Press, 1984), 288.

1 1bid.

172 Bock, “Antinatalism,” 116.

173 bid., 113.
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argued to be more objectionable for women than men.*™* Bock maintains that the
antinatalist policies of the Nazi regime were more prevalent than the oft cited pronatalist
attempts to increase the birthrate of racially superior individuals. Women were, in fact,
not the focus of the pronatalist movement according to Bock. Rather, men received the
majority of rewards for having racially superior children: “The ‘duty’ of begetting was
considered more valuable than that of bearing and rearing children, women’s contribution
to procreation inferior to men’s.”*”> Some scholars argue that German women benefitted
from pro-natal policies; Jill Stephenson, for example, argues that women were the targets
of a Nazi program of pronatalism, encouraged to give birth and rewarded for large
numbers of children.*’® Stephenson does not disagree that the Nazi regime instituted
antinatal policies, but instead focuses the majority of her attention on how German
women benefited from the pronatal policies of the Nazi government, rather than how
non-German women, or ‘racially inferior’ women, were treated by the Nazi government.
Whether German women were the beneficiaries or victims, they were treated as passive
subjects, not valued on any level of individuality, but only for their reproductive
potential, a degree of misogyny also illustrated in the court documents, wherein German
women were often treated quite poorly by the military justice system. The court

documents reveal that all women were subject to gender evaluations, and even when the

7% 1pid., 116-117.
175 1pid., 124.

176 Jill Stephenson, “Women, Motherhood and the Family in the Third Reich,” in Confronting the Nazi
Past, 167-183.
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decision was to the benefit of the woman in question, it was because of her supposed
adherence to an idealized status, not for any personal value afforded the individual
woman.

In 1940, Soldat Theodor H. was charged with violating 8174 section 1, which
punished lewd contact with a person under the “guardianship or supervision” of the
accused.’”” He was accused of touching the fourteen-year old German girl who worked
for his family (Pflichtjahrmadel).'”® According to the charges, he touched her under her
clothes and attempted to pull down her underwear; the next day, he touched her genitals;
and the day after that, he lay on top of her and had sex with her. She did not call for help
during any of these incidents, because, as she testified, it did not occur to her to cry for
help because she was so dazed (benommen) by the behavior of the accused. The accused
admitted to sexual contact, but maintained that the girl agreed with his actions.
Ultimately, the court decided not to charge Theodor H. with rape or violation of 8176
section 1, but rather with violating 8174 section 1. The court made this decision because
it doubted the behavior of the young girl; she had, according to witnesses, not acted in
accordance with expectations of German girls: she had not called for help, she did not tell

her mother what happened, and she may have had previous sexual contact.'”® Therefore,

" This law punishes “Anybody who uses for lewd purposes 1) a person under twenty-one years of age,
with whose guardianship or supervision he has been entrusted,” The German Penal Code of 1871, 101.

178 BA-MA S176, Gericht der 73. Inf.-Division, Strafsache gegen Soldaten Theodor H., 13.11.1940, wegen
8174, 1.

179 The wife of the accused, in her clemency letters, wrote that the girl, had allowed a soldier into her
apartment (BA-MA S176 letter from Frau H. to the Kriegsgericht, September 16, 1940), and that she was
known to go on walks with soldiers (letter from Frau H., to the Kriegsgericht, November 3, 1940). Frau H.
also wrote that the mother of the girl believed that she had had contact with one soldier in particular.
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the court assumed that she was in agreement with the sexual contact, but the soldier still
had to be punished for have sexual contact with someone under his supervision.

In another case, a seventeen-year-old soldier was charged with having sexual
contact with a fifteen-year-old girl.*® In this case, the accused persuaded the girl to
manually stimulate him until he ejaculated. The court acknowledged that the accused
knew his actions were punishable, as he told the girl not to tell anyone what had
happened. Despite this, however, the court concluded:

Furthermore, his youth had to be considered a mitigating circumstance, as it

appears the incident was a result of a rash, boyish stupidity and not a planned

moral violation. After all, [the girl], according to her own statements, did not
absolutely object to his intentions, but gladly went along. Obviously, she was, at
that time, in spite of her youth, already a frivolous and precocious girl without any
sense of shame. In the meantime, a criminal proceeding for forbidden contact
with a French prisoner of war is pending against her. Considering this situation,
the accused has hardly corrupted her morally.
It is not clear from the documents whether the girl consented to sexual contact, but
clearly the judge found her lacking in moral quality. The judge dismissed any potential
severity of abuse by arguing that the girl was sexually knowledgeable and apparently
prone to sexual relationships, because she had engaged in subsequent sexual contact, with
a French prisoner of war no less. Thus, because she did not adhere to normative gender
roles and appeared to have sexual knowledge, the judge concluded that the sexual contact

had not been particularly traumatic. The judge’s comments demonstrate a particular

understanding of gender norms and acceptable behavior—the female child’s behavior

180 BA-MA S156, Gericht der 189 Res. Div., Strafsache gegen den Grenadier Michael H., 13.8.1943,
wegen 89 Jugendgerichtgesetzt. The accused was, as a minor himself, charged with breaking German
juvenile law.
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was a measure of her morality, while the soldier’s behavior was a reflection of “boyish
stupidity.”

Obergefreite Rudi R. was charged with grabbing a young German girl and forcing
her into his car.’®* Despite the fact that the girl was not yet fourteen years old, the
accused was charged with attempted lewd contact, not child abuse, because she looked
older than fourteen. This was actually not a rare occurrence—actual age did not matter, it
was how old the girl appeared to be that mattered. The accused was criticized for
because, as the judge wrote: “the crime of the accused was the act of an uncontrolled
[sex] drive (Triebhandlung), which was particularly reprehensible because it was
undertaken against a girl who was not yet fourteen years old.” At the same time
however, the judge believed the configuration of the back seat of the car made sex
difficult, and thus did not believe the witness’s testimony that she had fought the accused.
They must have remained outside the car, he concluded. This may explain why the judge
made the following statement about the accused, and considered mitigating
circumstances. The judge wrote:

...the crime obviously had no severe consequences for the witness. She appeared

little affected by the crime and knew, according to her testimony, enough about

sexual things that she obviously had a certain amount of understanding about the
wish underlying the actions of the accused.
The judge decided to accord the accused mitigating circumstances, because he regretted

his crime, and asked his superior for a transfer because “he could no longer look his

comrades in the eyes.” It is of note that the accused did not regret his actual behavior

181 BA-MA S55, Kommandierenden Generals Befehlshabers im Luftgau I11/1V, Strafsache gegen den
Obergefreiten Rudi R., 3.3.1942, wegen §176, 1.
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toward the girl, but rather how his behavior affected his relationship with his fellow
soldiers, which indicates the importance of comradeship, a topic examined in the
following chapter.

In 1941, Feldwebel Franz R. was accused of insulting (Beleidigung) a woman in
Zeltweg, Austria; he was not accused of rape according to 8177, but rather violating
§185,'% the judge writes the following:

[T]he accused has made himself guilty of violating the law against insult...[he]

harassed [the victim] in entirely outrageous ways and offended her sexual

honor...he caused immoral impertinences, for which she had given him not the
least justification. Also, the grabbing of the witness under her skirt must be
considered an assault against her sexual honor. The witness is 18 years old...she
is engaged and must have felt the handling of the accused to be an extraordinary
wound against her honor.*®®
The judge also wrote that .. .the witness still has a childlike character and in sexual
things is doubtless very sensitive and inexperienced. Therefore, she had to have found
the offense of the accused all the more degrading.” This case demonstrates that the judge
believed there could be instances in which the woman incited sexualized behavior on the
part of the soldier, but that in this case, because the woman conformed to expectations—

engaged (and thus belonged to someone else), unaware, and resistant to the abuse—the

woman gave “not the least justification” for the abuse. Moreover, the fact that the

182 §185 is separate from crimes against morality: “Insult is punishable by a fine or imprisonment for a term

not to exceed one year and, if the insult has been committed by means of violence, by a fine or by
imprisonment for a term not to exceed two years,” The German Penal Code of 187, 107. This case is
included in this chapter because it was included in the sex crimes collection, and because the case involved
violent sexual contact, and could have been treated as a sex crime had the judge wished. Moreover, the
language of the judge is similar to that of sexual violence cases.

183 BA-MA S52, Feldkriegsgericht des Hoheren Fliegerausbildungskommandeurs 17, Wien, Strafsache
gegen den Fw.d.R. Franz R., 15.10.1941, wegen §185.



87

woman was young, that she likely had no sexual experience, that she was engaged, that
she was living her life in accordance with expectations of what a woman should be doing,
rendered the assault all the more traumatic and worthy of punishment.

When judges did criticize soldiers and mete out punishments they themselves
considered harsh, they often did so not because of the damage done to woman herself, but
to those to whom she belonged. Feldwebel Stanislaus B. was accused of raping a
fourteen-year old German girl.’®* The judge decided on a penitentiary sentence in part
because the accused chose the daughter of a subordinate for his crime, and therefore
shook the trust of this man in superiors. The judge’s concern was not for the young girl,
but rather for the ways in which the behavior of the accused affected another soldier, the
soldier to whom the girl, as his daughter, belonged. Her sexuality, her sexual honor,
belonged not to her, but to her father.

The case of Hermann B., charged with attempted rape in 1942, further
demonstrates that women’s sexual honor did not belong to them, but rather was a product
of to whom they belonged.’® B., who had been a soldier, but was released from the
Wehrmacht in 1940, and then worked as a baker in Hohensalza, in the Warthegau, was
accused of the attempted rape of a woman the court referred to as Soldatenehefrau S.

The fact that the woman was the wife of a soldier serving in France was of particular

importance both to the woman and to the court. When the accused began his assault on

184 BA-MA Pers 15/480, Gericht der Kommandantur Berlin, Strafsache gegen den Feldwebel Stanislaus B.,
1.10.1941, wegen 8177.

18 United States Holocaust Memorial Museum (hereafter USHMM) RG 15.014M, Sondergericht
Hohensalza, Strafsache gegen den Hermann B., 7.10.1942, wegen §177 (versuchter Notzucht).
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Frau S., she begged him to release her, saying “I am a soldier’s wife, and that one may
not do.” She also told the accused that what he was doing was punishable, and that she
would report him. The defendant was sentenced to death because he had violated 84 of
the Volksschadlingsordnung, which called for punishment for those men accused of
taking advantage of the conditions of war in the commission of a crime.*® Because the
victim’s husband was in the field, and because the accused waited until her Polish
laborers were gone from the home to begin his assault, he was charged with taking
advantage of the conditions of war—had the husband been present, the crime would not
have occurred. In his explanation for the sentence of death, the judge stated:
This crime is so reprehensible and has the legal peace of the Volksgemeinschaft so
endangered, that the accused, for the sanity of the sensibility of the Volk, deserves
only one punishment, the death sentence. The soldier on the front must have the
assurance that his wife in the homeland is not suffering, and that the
Volksgemeinschaft protects her before all attacks against sexual honor, which
soldiers’ wives are particularly exposed to. Whoever assaults a soldier’s wife
risks his head, even if he is otherwise a commendable man.
It was not the crime against the woman that required punishment; rather that she
belonged to her husband, and to the Volk, that made the assault on her sexual honor so
reprehensible.
Not only did judges evaluate the degree to which women adhered to expected
gender norms, they also assessed the physical development, the morality, and the

intelligence of women. The conflation of physical development with sexual knowledge

more often occurred in cases of child abuse, as will be explored in a later chapter, but did

186 See David Raub Snyder, Sex Crimes under the Wehrmacht (Lincoln and London: University of
Nebraska Press, 2007), 41 for further discussion of this law.
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occur in cases involving adult women as well. In the 1944 case against Schutze Richard
L., the accused was charged with violating 8185, after the judge decided that because L.
had not used force to touch a fourteen year-old German girl, he could not be charged with
violating 8176 section 1, and presumably because the girl was fourteen, he could not be
charged with §176 section 3.*3" The accused came up behind the girl, touched her hip
above her clothes, and the put his hand under her skirt and touched her genitals. The
accused then guided the young girl into a room, and said, “Don’t be afraid, you are now
old enough.” According to the accused, the girl, of her own accord, lay on a sofa, he
attempted to pull her underwear off, and she helped him so they would not tear. He then
lay on top of her, and placed his penis between her upper thighs. Sexual intercourse did
not occur because at this point, the young girl resisted and told the accused that he was
hurting her; he let her go. The accused attempted to exonerate himself by saying that he
did not know how he ended up having sexual contact with the young girl, but did say that
he became sexually aroused because her skirt was so short. The judge said the following
about the accused and the victim:
The accused makes a much older impression than he actually is. He is small, frail
and if anything seems more like an old man than a man in his 40s. He makes a
tentative, weak-minded, softish impression. In contrast, the witness is somewhat
larger than him, is developed beyond her age, slender and strong. She makes a
sensual impression and according to the opinion of the youth evaluator, one must
expect from her a very strong sexual curiosity. Her teacher, with whom she was a

student in the Elementary School for 7.5 years, identified her as “not absolutely
credible.”

87 BA-MA S40, Gericht der Division Nr. 404, Strafsache gegen den Schiitzen Richard L., 26.6.1944,
wegen §185.
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The judge seems to be casting doubt on the masculinity of the accused, calling him
“tentative,” “weak-minded,” and “soft,” almost as if he was not manly enough to have
committed the crime. The girl, however, was, in the opinion of the judge, to blame for
the sexual contact, particularly given that the soldier was so weak and tentative—
someone had to act, and according to the accused, the victim never said no, laid on the
couch herself, took off her own underwear, and until the very end, never resisted. At the
same time, however, in his attempt to penetrate her, the accused was criticized for
damaging her sexual honor (geschlechtsehre). However, the damage done to her sexual
honor was not construed as severe because the girl was so young, it was not entirely clear
that she knew what had happened was a crime. Although “she was possibly aware of the
crime as an immoral act,” she was so young, argued the judge, that she was not aware she
possessed a sense of sexual honor, thus it could not truly be damaged by the acts of the

accused.

Conclusion

The linguistic analyses of the court-martial documents demonstrates the
importance of gender ideology to the sentencing proceedings. It is true that the racial
quality of the woman sometimes affected the punishment, with the judges assuming that
Eastern European women had little sexual honor simply because they were Slavic, and
thus “racially inferior.” However, it is also true that the judges made assumptions about
the sexual honor of French and Italian women, which demonstrates that Eastern and
Western European women were subject to racial evaluation. More often than not, the

judges could not determine who was to be considered “racially inferior,” and how that
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categorization should affect the determination of punishment. This inability to define
race is a product of the overall fluidity of Nazi racial ideology—even high-ranking Nazis
and military officials could not agree on who was “racially inferior” and whether sexual
relations with those individuals should be prohibited. Concerns about homosexuality,
discussed in detail in a later chapter, also affected implementation of racial ideology.
More important than discussions of race, were assumptions about the normative
behavior of women. When women acted in ways the court believed conflicted with
normative gender roles, the court questioned whether their testimony was truthful,
whether they had actually been raped, and their motives for accusing soldiers of rape. At
the same time, when women acted in accordance with these preconceived gender roles,
the court considered their testimony as inherently believable, and often cited this as a
factor for severe punishment. This holds true for both Eastern and Western European
women. The testimony of Slavic women was not automatically dismissed, and
conversely, the testimony of Western European women was not automatically believed.
Even German women were subject to the same gendered evaluation by the judges.
Sexual honor was not an inherent attribute, even in German women, but rather had to be
earned, or more accurately stated, had to be constructed, through proper behavior. Thus,
one cannot argue, as Beck does, that Russian women were, in toto, believed to possess
less sexual honor than other “kinds” of women, because all sexual honor, and its
attendant effects, such as believability, trauma, not being blamed sexual violence, was
bestowed only on those women who deserved it, regardless of whether they were

Russian, Polish, French, or German.
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The role of gender in the determination of punishment had a significant effect on
the determination of punishment— concepts of femininity and transgressions thereof cast
doubt on the women, or rendered their testimony inherently believable, and the soldier
worthy of punishment, and concepts of masculinity, as will be demonstrated, were
invoked to excuse or require harsh punishment of German soldiers. The race of the
woman in question was of little importance, but her conduct as a woman was one of the

most important factors in the courts-martial.



CHAPTER IlI

“NOT LIKE GERMAN SOLDIERS”: CONSTRUCTS OF
HETEROSEXUAL MASCULINITY IN CASES OF RAPE

In February 1941, two German soldiers were accused of raping a Polish woman in
Zeronice, Poland. The judge in the case made the following statement:

If [the accused] had admitted their crimes as men, they would have received a
lighter sentence...[they were asked] to stand to their crime as men; if they offered
only denials, they could not count on clemency from the court...

The judge further stated:

Whoever, as a member of an armed battalion and thus as a wearer of a uniform
symbolizing the honor of a soldier, damages the esteem of the entire nation
through such a hideous dishonor, as the accused have done, forfeits his right to
life and sets himself outside the German community (volkische Gemeinschaft).
The accused have done this in the most frivolous and loathsome way,
disregarding the most primitive human rights, by jumping like brutal beasts on an
open road upon a helpless female person, by letting their uncontrolled desire run
rampant and forgetting completely their duties as the head of the family
(Familienvater), servants of the state, and as members of the German race
(deutsche Volksgenossen).*®

The two men in this case were sentenced to death for the rape of a Polish woman.
In a 1940 case, a man was accused of throwing a woman in Rambouillet, France

to the ground and assaulting her. The judge in this case, arguing that the accused should

188 USHMM RG 15.014M, Sondergericht |11 Hohensalza, Strafsache gegen Hilfszollbetriebsassistent Oskar
S. and Karl K., 8.2.1941, wegen §177.
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receive a mild sentence, stated that the conditions of war “require a state of sexual
abstinence that seduces strongly sexualized men into impetuous and unwise sexual
decisions.”*®

These cases exemplify the competing ideologies inherent in the Nazi regime and
the German military’s treatment of rape committed by German soldiers. Previous studies
of rapes committed by the German Wehrmacht tend to focus primarily, although not
exclusively, on the punishment for rape, and the influence of Nazi racism on the
determination of punishment. These works do not specifically address the role of gender
ideology in the court-martial proceedings. It is evident, however, that concepts of
masculinity were fundamental in determining punishment. For example, the two soldiers
accused of the rape of a Polish woman were criticized most harshly for transgressing the
boundaries of German masculinity, for failing as heads of the family, as Germans, as
subjects of the Reich—as men. The judge even says as much—had they acted like men,
they would have received a lighter sentence, but their failure to act in accordance with
concepts of German masculinity resulted in the death sentence. At the same time,
however, the second court case demonstrates that a different concept of masculinity
existed, one that could be invoked to mitigate a severe sentence for rape—men had
sexual urges that needed to be met, particularly in wartime, and rape was one possible

way in which men could assuage their sexual desire—it was only an “unwise” decision.

189 BA-MA S167, Gericht der 7. Panzer-Division, Strafsache gegen Oberkanonier Ludwig D., 16.7.1940,
wegen §177.
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This chapter will examine how concepts of heterosexual masculinity were
negotiated in sex crimes trials, and how they affected the determination of punishment in
cases of rape and attempted rape. The language of the military judges in their
explanations of the sentencing decisions demonstrates that they were negotiating the
boundaries of the identity of German man. They were comparing the behavior of the
accused to what it should have been, an ideal of German military masculinity, and
attempting to determine whether and how severely the accused soldiers had transgressed
the boundaries of the behavior expected of members of the “racially superior” German
nation. Military judges could not coherently and consistently define what it meant to be
racially inferior, as the previous chapter demonstrated, because they were not provided a
concrete definition of racial inferiority, and because there was not a long history of this
kind of racism on which to draw. By contrast, the judges could more easily mobilize the
existing language of militarism, masculinity, and German identity in an attempt to define
what it meant to be a German soldier at this particular historical moment. The most
important aspect of the identity of German man at this point was heterosexuality. The
court-martial documents indicate that the judges believed that some kinds of sexual
violence were more acceptable, more understandable, than others. Heterosexual sexual
violence, while considered worthy of punishment, was considered less objectionable than
same-sex contact. Among cases of heterosexual violence, however, there were
observable tensions in the concept of German military masculinity—it was constantly
negotiated and highly fluid. As a result, the punishments meted out to those men

accused of rape were unpredictable—sentences ranged from release to death, and various
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notions of masculinity were invoked to condemn men for rape or absolve them of

responsibility.

The Tensions Surrounding Abstinence and Rape

The idea that sex was necessary, and that German men were members of a racial
elite can be found throughout the court cases. One of the most frequent mitigating
circumstances is that the soldiers needed, indeed were entitled to sex, and thus rape could
be excused. At the same time, German men could be criticized for not acting as German
men should—as elite members of the Volksgemeinschaft—and thus their actions were
subject to severe punishment.

In the second case mentioned at the beginning of this chapter, the court clearly
presented a gendered explanation for rape, arguing that the war caused a “state of sexual
abstinence.”™® This excuse for rape can be found in several cases. It is also clear that the
court was not necessarily surprised by instances of rape, believing that the soldiers had no
other outlet for sexual release. The court frequently, but not always believed that men
had sexual needs that had to be met, and men could not be expected to control these
needs in the face of what the courts called “states of sexual emergency.”191

This assumption that the absence of access to sex logically results in sexual

violence can also be seen in the 1940 case against Soldat Theodor H. The defendant in

1% BA-MA S167, Gericht der 7. Panzer-Division, Strafsache gegen Oberkanonier Ludwig D., 16.7.1940,
wegen §177.

1 BA-MA S254, Gericht der 82. Inf. Div, Strafsache gegen Reiter Walter U., 23.7.1942, wegen §177. In
this case, the court did not accept the argument that rape was caused by a state of sexual emergency, but it
is in this case that this particular phrase is used.
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this case was accused of the sexual abuse of young German girl working for his family.
The court cited as a mitigating circumstance the fact that the defendant’s wife was ill and
that, for long periods of time, he had no access to marital relations. The court argued that
he was thus under a great temptation to seek out other avenues of sexual release.’*? The
court also considered it in the favor of the accused that he had fulfilled his duty as a
soldier. The sentence was one year and three months in jail; the judge felt he needed to
issue what he considered a rather severe sentence, despite the aforementioned mitigating
circumstances, because the defendant had mistreated a young girl (Pflichtjahrméadel) who
was serving her year of domestic duty, as required by the Nazi regime. The accused was
criticized because he had severely abused the trust placed in him by the regime, and
because these children were to be as safe and protected in the homes of other families as
in their own.

In another case, however, the court rejected the argument that rape was caused by
abstinence. In the 1942 rape case against Reiter Walter U., the judge criticized the
accused for damaging the reputation of the Wehrmacht, but then stated that it “is out of
the question that a special sexual state of emergency existed because the defendant had
only served 6 weeks in the military in the east.”** The judge then called the accused a

“terrible, useless, undisciplined and unmilitary soldier.” Despite these criticisms, the

192 BA-MA S176, Gericht der 73. Inf.-Division, Strafsache gegen Soldaten Theodor H., 13.11.1940, wegen
§174, 1. This law punishes “Anybody who uses for lewd purposes 1) a person under twenty-one years of
age, with whose guardianship or supervision he has been entrusted,” The German Penal Code of 1871,
Trans. Gerhard O. W. Mueller and Thomas Buergenthal, with an introduction by Dr. Horst Schréder (South
Hackensack, N.J.: Fred B. Rothman & Co. and London: Sweet & Maxwell Limited, 1961), 101.

19 BA-MA S254, Gericht der 82. Inf. Div, Strafsache gegen Reiter Walter U., 23.7.1942, wegen §177.
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judge believed that “the behavior of the defendant was not so brutal, and the application
of brutality not so great, that a reasonable atonement can be made with only a
penitentiary sentence.” The judge argued that “one can think of more heinous and more
brutal forms of sexual crimes,” but ultimately called for a punishment that exceeded the
minimum particularly because “while his comrades risked their lives, the defendant
believed his unrestrained sexual drive allowed him to attack a Russian girl.” What
should be noted here is that the defendant was most harshly criticized not for the rape,
which could have been worse, but for his lack of control, for his bad conduct as a soldier.
We see here a tension in the concept of masculinity—the court often accepted that
abstinence explained rape, but this was apparently not always the case, particularly if the
man was a poor soldier. Furthermore, even though men could sometimes be excused for
rape because of abstinence, they could also be criticized for not controlling their sexual
desires.

Another case further demonstrates this tension. In this instance, however, the
judge, as in the earlier case, accepted that sexual violence resulted from forced
abstinence. In 1944, two men were accused of rape, attempted rape, and bodily harm.
The judge stated: “The long period of sexual abstinence, which here [in Russia] is
normally forced upon [them], brings with it the danger of violence to relieve the sexual
drive.” The judge implies that had the length of deployment been longer, the excuse of
abstinence would have been considered to the benefit of the accused. The judge further
argued, however, that the “rapes deserve severe punishment because they are

incompatible with the deportment of the German soldier against civilians and against
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Russian women, and because they damage the reputation of the Wehrmacht.”*** This
statement demonstrates that there were particular expectations of the German soldier, that
he was to behave in a particular manner with civilians, but it should also be noted that the
judge in this case implies that Russian women were to be treated in a particular way, and
not in the way one would expect if Slavic women were considered racially inferior and

incapable of being traumatized by sexual violence.'*®

Rather, the judge’s statement
implies that a some degree of respect was to be afforded Russian women, despite their
supposed racial inferiority. The case against Schiitzen Viktor G. further demonstrates the
tension between sexual desire and the need to control that desire. According to the judge,
Viktor G. “acted under the impulse of an uncontrolled sexual drive and as an animalistic
person he did not apply the control that was necessary to refrain from his actions.”**
German soldiers were expected to have strong sexual urges, but were also expected, as
members of the German military, to control those desires.

The belief that men required, or deserved, access to sex can also be seen in court

discussions of prostitution.®” A lack of brothels, or an inability to visit a brothel, could

19 BA-MA S313, Gericht der 82. Infanterie-Division, Strafsache gegen Obergefreiten Halmuth K.,
30.1.1944, wegen §177 (versuchter Notzucht), §149 (rechtswidrigen Waffengebrauchs), and §223
(Korperverletzung, battery) and Anton S., 30.1.1944, wegen 8§177.

195 As discussed in the previous chapter, there are some, but few, cases in which the judges imply that
Russian women were not traumatized by sexual abuse because they had a different concept of sexual honor.

1% BA-MA S213, Gericht des XV. Armeekorps, Strafsache gegen Schiitzen Viktor G., 22.5.1940, wegen
Notzucht (the specific law was not mentioned) and §123, 2, (hausfriedensbruchs) in Tateinheit mit §240,
(Notigung).

97 Annette F. Timm, “Sex with a Purpose: Prostitution, Venereal Disease, and Militarized Masculinity in
the Third Reich,” in Sexuality and German Fascism, ed. Dagmar Herzog (New York and Oxford: Berghahn
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become a point of serious consideration in sentencing proceedings. At the same time,
however, if the judge believed that the soldier had access to a brothel, or had visited one
in the recent past, then the mitigating circumstances of a “state of sexual emergency” did
not obtain, and the need for sex was not a valid excuse for rape. Interestingly, German
soldiers sometimes used the lack or closure of a brothel as an excuse for having raped a
woman. In one case, an Unteroffizier accused of raping a French woman maintained that
he went out on the evening in question looking for a brothel. The first one he found was
closed, at which point he began to look for another. He said to his comrade that he
wanted to “fuck”® a young woman, and when challenged by a fellow soldier, replied “I
don’t give a shit. The French did nothing else in the Rhineland.”**°

In another case, the judge, considering the punishment for two men accused of
raping a French woman, acknowledged that the accused were looking for a brothel, but
did not have the necessary medical permission to visit one. The judge continued: “The
accused are married men who needed sexual intercourse, but did not find the opportunity

in France.” Despite this mitigating circumstance, the judge ultimately rendered what he

considered to be a rather harsh sentence, because the accused had damaged the reputation

Books, 2005), 223-255 has clearly established that the Nazi regime believed the establishment of brothels
to be an important aspect in the maintenance of masculinity.

198 The actual word used by the soldier was knicken, which means to break, as in to break a branch.
Knicken does sometimes, however, have the colloquial meaning of “to fuck.”

199 BA-MA S208, Gericht der 1. Panzer-Division, Strafsache gegen Unteroffizier Siegfried F., 21.6.1940,
wegen §177. This is the only case in which | have seen revenge as a motivation for rape.
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of the Wehrmacht in the eyes of the woman and the French people, and because their
crime against a 57-year-old woman was both common and crude.*®

There are some cases that are even clearer in their condemnation of German
soldiers not just as men, but as human beings as well. In a case of two men accused of
raping a young Polish girl, the judge stated that the soldiers had acted like animals.?®*
The German soldiers were not just unmanly, but their actions had made them inhuman.
In another case, against five men accused of raping a young Russian woman, the
animalistic behavior of the German soldiers was also an issue. In this case, the judge
ordered what he considered to be severe punishment, a three-year penitentiary
sentence.’®? After the trial, however, another judge argued that the defendants had acted
with “unmatched bestiality, not like German soldiers,” and for this reason, among others,
a higher sentence, perhaps even the death sentence, should be applied.”®® A week later,
however, a higher-ranking judge disagreed with the call for the sentence of death, stating:

“a judgment of death would...only be in order, had the behavior of the criminals been

inhuman and animalistic” but “that cannot be said here, particularly since as soldiers, the

20 BA_MA RH 69/2429, 6. Infanterie Division, Strafsache gegen Obergefreiten Wilhelm F. and Schiitzen
Hermann D., 15.10.1940, wegen 8177. The accused were offered mitigating circumstances because they
were drunk.

21 BA-MA S411, Gericht der 29. Division, Strafsache gegen Unteroffizier Georg R. and Schiitzen Otto K.,
13.10.1939, wegen §177.

22 BA-MA S258, Gericht der Korps-Abteilung E., Strafsache gegen den Obergefreiten Anton H.,
Obergefreiten Theodor M., Obergefreiten Wilhelm L., Obergefreiten Jacob C., Stabsgefreiten Johannes L.,
5.5.1944, wegen 8177 (two counts of gemeinschaftlicher Notzucht).

23 BA-MA S258, Gericht der 3. Kav.Brigade, Rechtsgutachten 8.5.1944, gegen Obergefreiten Anton H.,
Obergefreiten Theodor M., Obergefreiten Wilhelm L., Obergefreiten Jacob C., Stabsgefreiten Johannes L.
wegen §177.
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perpetrators were judged as orderly.”?® These differing opinions demonstrate the
individuality of the judicial decisions, and further illustrate the need to look for themes
that all judges draw on, rather than at the length of punishment decided upon by each

individual judge.

Soldierly Ability

The excuse offered by the third judge in the previous case demonstrates the
importance attributed to being a good soldier. A good soldier, a good German man,
followed orders and conformed to the discipline and ideology of the Wehrmacht. The
evaluation of soldierly conduct and ability was frequently cited as a mitigating
circumstance in the punishment proceedings. Judges took into consideration whether
soldiers had fulfilled their duty, and whether, most importantly, they were judged as good
fighters on the frontline. Considering descriptions of the duties of the German soldier,
that bravery and courage were vital components of a successful soldier, and were an
example of manly strength (méannlicher Kraft), along with concepts such as honor, duty,
and discipline, it is clear that soldierly ability was not simply a practical military

consideration, but also an ideological construct of masculinity.?*

24 BA-MA S258, Gericht AOK 2, Rechtsgutachten 20.5.1944, gegen Obergefreiten Anton H.,
Obergefreiten Theodor M., Obergefreiten Wilhelm L., Obergefreiten Jacob C., Stabsgefreiten Johannes L.
wegen gemeinschaftlicher Notzucht.

2% The expectations of the German soldier as a member of a “racially superior” military elite are
demonstrated in a 1934 pamphlet entitled Pflichten des deutschen Soldaten (Duties of the German soldiers),
which outlined, point by point, the duties of the German military and individual soldiers. According to this
pamphlet, among other behaviors, the Wehrmacht was first and foremost the weapon-bearer of the German
Volk, whose strength lay in a glorious past, in the German Volkstum, the German earth and German work.
The honor of the soldier lay in absolute dedication of one’s self to the Volk and Fatherland, even to the loss
of life. The highest soldierly virtue was his fighting courage (k&mpferische Mut), which demanded
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It is, of course, true that the German military wanted those evaluated as good
soldiers to remain at the front, or in some fighting capacity, rather than in jail or
penitentiary. However, it is also true that following orders and acting in accordance with
military discipline, were aspects of military masculinity. In fact, the word used to
connote military discipline, Manneszucht, originally meant “masculine discipline, which
had become synonymous with military discipline over the nineteenth century.”**® Thus,
the concept of soldierly ability, as referred to as acting in accordance with military
discipline, functioned on two levels: a concept necessary to the pedantic, bureaucratic
success of the military, and the ideological construct of masculine discipline,
Manneszucht, with a rather more amorphous meaning. At the most basic level,
“...discipline [was cast] as masculine and indiscipline as feminine.”?®” The violation of
the concept of Manneszucht, which the military judges invoke frequently in their
deliberations, was not only punishable for endangering the success of a particular military
endeavor, but also because such transgressions endangered the masculinity of the
individual soldier, and the military as a whole.

There is a sense in which these concepts of discipline and ability can mean

whatever the military wants them to mean. For example, German soldiers were

hardness and grit. Cowardice was dishonorable, and indecision unsoldierly. Self-assured and yet modest,
upright and true, God-fearing and truthful, reticent and incorruptible the soldier should be an example for
the entire Volk of manly strength (mannlicher Kraft), BA-MA RWD 200/3.

26 Eleanor Hancock, “’Only the Real, the True, the Masculine Held Its Value’: Ernst R6hm, Masculinity,
and Male Homosexuality,” Journal of the History of Sexuality 8, no. 4 (1998), 618.

27 1hid., 619.
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considered honorable and as having performed their duty when they brutally murdered
civilians,?® something other military forces, if not directly prohibiting, at least did not
encourage to the same degree as did the German military. Thus, the meaning of the terms
honor and duty vary according to the military force in question, and in the case of the
German military, the performance of one’s duty, adherence to military discipline, and
exhibition of courage was considered expression of manly strength. Furthermore, that
bravery, orderliness, and discipline were mobilized as mitigating circumstances despite
the fact that the soldier was on trial specifically for violating military law and disobeying
orders not to assault women of occupied territories, suggests again that soldierly ability
was more constructed than concrete.

Soldat Henry B., charged with the attempted rape of a French woman, was not
punished severely according to the judge of his trial because of his conduct as a soldier.
Despite the damage done to the Wehrmacht by his actions, “his conduct needed no
punishment [because] as a soldier he was otherwise quiet, diligent, willing to perform his
duty, has conducted himself well, and that as a comrade he was one of the upright, and it
is not evident that he tends toward criminal actions.”?® In this case, the military

masculinity ideals of duty and soldierly ability were more important than the violation of

%8 See Christopher Browning, Ordinary Men: Reserve Police Battalion 101 and the Final Solution in
Poland (New York: Harper Collins, 1992), for a discussion of honor and duty among those soldiers
charged with killing Jews.

29 BA-MA RH 69/1099, Gericht der 18. Armee, Strafsachge gegen Soldaten Henry B., 30.6.1940, wegen
8177 (versuchter Notzucht).
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masculinity involved in the rape of a French woman; the latter was not as severe a
violation since men needed sex and were supposed to have heterosexual intercourse.

In 1943, Obergefreite Julius K. was charged with attempted rape.?° The judge
maintained that the accused could not have “expected that this woman, who did not know
him, could immediately be willing to have sex with him.” The judge recognized, then,
that the accused “knew from the beginning that he could reach his objectives only by
force,” and because of the “brutal and unscrupulous actions of the accused, a very severe
punishment must be reached.” This was particularly the case because the accused was
“of the age when he must have been fully aware of the consequences of his actions.” The
judge, despite calling for severe punishment, then stated:

If the court did not decide on a penitentiary sentence, but allowed for mitigating

circumstances...it was only because the accused was a soldier from the beginning

of the war and in this time was almost always with the front battalion, and except
for his disciplinary punishment, in general has always fulfilled his duty. The
court thus decided to save this old front-soldier at least from the dishonorable
punishment of the penitentiary. Furthermore, it was to his benefit that for about
two years before his crime, he had had no home leave.
The soldierly ability of the accused, combined with forced abstinence, functioned to
mitigate what otherwise would have been a severe punishment, according to the judge
himself.
Part of being evaluated as a good soldier was the willingness to admit guilt and

remorse for the crime. Those soldiers who denied either committing a sexual offense, or

denied the severity of that offense, were more harshly criticized than those who openly

210 BA-MA S31, Gericht der 30. Division, Strafsache gegen den Obergefreiten Julius K., 17.4.1943, wegen
8177 (versuchter Notzucht).
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admitted their guilt. In the case against Oberkanonier Ludwig D., accused of assaulting a
French woman, was criticized by the judge for his actions, but the judge also said: “After
all, D. has, according to his un-refuted statement, never been accused of a crime and he
now confessed remorsefully to his deed.”?'! Schiitze Richard L., accused of assaulting a
15-year old girl, was exonerated in part because the judge considered it to the benefit of
the accused that he was “unpunished and well evaluated [and] that he demonstrates
remorse.”?*?

Sometimes, soldiers were criticized by the judge, but ultimately excused for their
behavior. The judge decided that Stabwachtmeister Richard E., accused of assaulting a
90-year-old woman, should not be punished for threatening the discipline of the troop
because no one would imitate his behavior, and thus punishment as a deterrent was not
necessary. In fact, punishment for the sexual aspects of the crime, which included
forcing a woman to fellate him and attempting to rape an elderly woman, was
unnecessary. Rather, Richard E. was punished for drunkenness; the judge decided that a

harsh punishment was ultimately unnecessary:

When determining the severity of the sentence, one had to examine whether it
sufficed to punish the accused's unbelievable crime as determined by law,

21 BA-MA S167, Gericht der 7. Panzer-Division, Strafsache gegen Oberkanonier Ludwig D., 16.7.1940,
wegen §177.

212 BA-MA S40, Gericht der Division Nr. 404, Strafsache gegen Schiitzen Richard L., 26.6.1944, wegen
§176, 1. According to this law, punishment meted out to those who “by force commits lewd acts upon a
woman or who by threatening immediate bodily harm compels her to submit to lewd acts,” The German
Penal Code of 1871, 102.
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or whether according §5a KSStVO?*? a punishment exceeding the ordinary was
necessary for maintaining military discipline and the security of the troop. The
court denied the latter. Exceeding the ordinary limits of punishment in order to
maintain military discipline is particularly necessary, if the example of the
accused is apt to make others imitate it. According to the opinion of the court, this
is not the case here, since the crime of the accused is so outside of any normal
regard, that another person would hardly get the idea to assault a frail, almost 90
year old woman.***
The court decided that Richard E. was too drunk to be considered responsible for his
actions because “a man in his right mind, who has done no wrong deed in his life, who
has a family with five children, and who otherwise also makes a completely normal and
very quiet impression, could hardly come to assault such a frail, almost 90-year old
woman.” The judge called the accused a “fully respectable man [who] was well
evaluated during his long military service.” The accused was believed to have damaged
the reputation of the Wehrmacht, but the judge argued that “it should not be forgotten
that, according to the experiences of the court, the civilian population bore a large part of
the blame for such alcohol abuse, because they always sell alcohol to soldiers at a high
price.” Richard E., as a father of five children, as a soldier who received good
evaluations for his military service—as a respectable German man—did not deserve

punishment for his crime, despite the damage done to the reputation of the Wehrmacht in

the occupied territories. His actions were excused with the understanding that no normal

3 This is the May 1944 addendum to the Kriegssonderstrafverordnung (KSStVO), the set of laws dictating
punishment for German soldiers during the war. This addendum requires severe punishment for
endangering warfare or the security of the Reich (Gefahr fir die Kriegfuhrung oder die Sicherheit des
Reichs) or if the maintenance of discipline or the security of the troops requires it (Aufrechterhaltung der
Manneszucht oder die Sicherheit der Truppe erfordert). Franz W. Seidler, Die Militargerichtsbarkeit der
Deutschen Wehrmacht, 1939-1945: Rechtsprechung und Strafvollzug (Minchen: Herbig, 1991), 19.

214 BA-MA S247, Gericht der 214 1.D, Strafsache gegen Stabswachtmeister Richard E., 28.12.1944, wegen
§330a (drunkenness).
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German man would commit crimes as he had done without the influence of external
factors, in this case the excessively strong and expensive alcohol provided by the local
civilian population, which according to the court, deserved more of the blame that the
accused himself. The military masculine ideal of the respectable German soldier and
father to which Richard E. adhered rendered his transgressions against duty and
normality largely unobjectionable. However, Richard E. received a five-year jail
sentence for committing his crime despite the fact that the judge further says:
[G]reat regard should be given to the amount of penalty for rape offenses
committed under the particular circumstances of the area of the military
operation. Therein it was determined as not appropriate to punish a one-time
lapse in the moral realm always in the same way as appropriate if committed
under normal circumstances. In the case in question, there are no special
circumstances noticeable for the maintenance of military discipline or security of
the troop, requiring a more severe punishment than the usual amount.
It is true that Richard E. did receive a multi-year sentence, but it was within the limit of
punishment for §330a. It should also be noted, however, that E. was given a jail
sentence, rather than a penitentiary sentence, and it was considered mild by the judge
himself. The severity of punishments, it must be remembered, was so variable so as to be
of very little help in determining what the broader effects of concepts of gender and race.
What matters in this case is the degree to which the judge outlined the mitigating
circumstances of Richard E.’s sentence, and the fact that the judge himself issued what he
considered to be a mild sentence.
It should be noted that in the majority of these cases, the rape was considered a

one-time lapse in acceptable behavior. Those men accused of rape were not believed to

be fundamentally different from men who had not committed rape; this is most likely a
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result of the fact that the Nazi regime and the German military considered heterosexual
intercourse to be necessary to the success of the German soldier and the military, and thus
although deserving of punishment, was so only because it was a violation of military law,
not military masculinity. Soldiers accused of having a predisposition for sexual violence,
however, were more harshly criticized by the military judges, although again, mitigating
circumstances were often offered to counter the severity of the crime and the criminal.
Gefreite Phillip W. was severely criticized because his assault was not a one-time
lapse, and because previous charges against “did not lead him to master himself,” a
severe punishment was necessary “so that in the future he can fight his sex drive and
refrain from committing similar crimes.” Ultimately, however, Phillip W. was afforded
mitigating circumstances because “he has been wounded four times during deployment
and was diligent and willing in his duty. His open confession could also be considered to
his benefit.”*"> Obergefreite Arnulf W. was also criticized because he had been
previously punished, and the judge considered him “delinquent in moral areas.” The
accused was then described as a “completely unstable person in sexual things.” Again,
however, mitigating circumstances were offered because the court “considered the
particular circumstances under which the accused lived as a soldier in a foreign country.”
As discussed above, abstinence also functioned to the benefit of the accused because “the

separation of many months from one’s wife, necessitated by the war conditions, makes it

21> BA-MA $355, Gericht der 82. Inf. Division, Strafsache gegen Gefreiter Philipp W., 8.6.1943, wegen
8177.
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seem justifiable to assume that in a particular case, a certain emergency in sexual areas

. 216
exists.”

The case against Unteroffizier Ernst S. demonstrates all of the factors discussed as
mitigating circumstances thus far. The judge wrote:

The field court allowed the accused mitigating circumstances, since he has not
been legally punished before and disciplinarily punished only insignificantly. To
his benefit was considered his good conduct and his brave behavior before the
enemy. Further, the fact that he had not had, for a long time before, the
opportunity for sexual contact, makes his aggressive behavior appear
understandable, although not acceptable. The fact that the accused had beforehand
drunk quite an amount of alcohol may have likewise increased his sexual desire,
which can be considered a mitigating circumstance, even if the accused is fully
responsible, as already mentioned, for his actions. Finally, the accused was given
credit for making a confession, even if it was only in the very last moment and
after initial denial. Because of all these reasons, the legal minimal punishment of
one year in prison was decided upon.**’

Ernst S. was favored with all the mitigating circumstances that could be afforded a
German soldier accused of rape—absence of previous punishments, a lack of access to
sex, the role of alcohol, his soldierly ability, and his confession—despite the fact that he
raped a German woman.

Those accused of being poor soldiers could face severe sentences. For example,
in the case of four men charged with raping a Russian woman, the man accused of

instigating the rape and previously judged as a poor soldier was given the most severe

218 BA-MA S300, Feldkriegsgericht der 52. Inf. Division, Strafsache gegen den Obergefreiten Arnulf W.,
9.5.1941, wegen Nétigung zur Unzucht (no specific law was mentioned).

2T BA-MA S265, Gericht der Division Nr. 159, Strafsache gegen den Unteroffizier Ernst S., 13.6.1941,
wegen §177.
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sentence of two years in a penitentiary; the other three received lighter sentences.”*® The
judge wrote the following about the poorly evaluated soldier:
[Gefreiten] L. is exceedingly poorly evaluated. He has a significant disciplinary
record. He made every conceivable poor impression. In the trial, he was
impudent and demonstrated an unsoldierly attitude (unsoldatische Haltung),
which one seldom comes across. With his behavior the accused demonstrated in
no way the standards that an orderly soldier must aim for. He had, in common
ways, overpowered the woman and forced her submit to extramarital sex. Such
conduct can according to the opinion of the court not be punished harshly enough.
Again, the military would obviously want to keep good soldiers on the frontline, but L.
was criticized most severely because he was “unsoldierly” and “in no way demonstrated
the standards that an orderly soldier must aim for.” He was punished because he had
transgressed the expectations of a German soldier, not simply because he broke military
law. The judge wrote further that “it had to be considered that he constantly exhibited
poor behavior, that he has been extensively disciplined, and that because of his brutality,
he is rejected by his comrades.” Given the importance accorded camaraderie in the
military context, L.’s violation of this norm of military masculinity was important in the
determination of his more severe sentence. L.’s application for clemency was rejected on
the grounds that he was such a poor soldier, he was a danger to his troop. He was
described as having “consistently poor conduct,” and criticized because he had previous

punishments on his record. The judge ultimately concluded that the defendant “was not

worthy to continue being a soldier.”

218 BA-MA S150, Gericht der 95. Inf-Division, Strafsache gegen Obergefreiten Gustav T., Gefreiten Johan
L., Obergefreiten Heinrich L. und Obergefreiten Heinrich G., 25.2.1944, wegen 8177 (gemeinschaftlicher
Notzucht).
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In the case against Obergefreite Josef Z., accused of rape, the judge found the
behavior of the defendant to be that of a “wild man.” The judge further criticized the
accused because his “conduct is such that it greatly endangers the faith of the Polish
civilians in Germans. The accused also knew that he had to behave decently and in a
civilized manner toward Polish civilians.”?** Gefreite Adam B. was charged with
grabbing a 15 year-old girl by the throat and grabbing her genitals; attempting to
penetrate a 17 year-old girl with his finger on the same day; and then, on a different day,
throwing a girl to the ground and attempting to touch her genitals. The accused was
criticized because he “did not shy away from assaulting the witnesses, who partly were
still children.” The women were presented as requiring protection, and thus the assaults
committed against them were believed to require punishment. The number of lapses of
the accused spoke also to the fact that he exhibits an inclination to the perpetration of
such acts.”? B. was a poor soldier who could not control his behavior. Those evaluated

as poor soldiers were believed to be un-German, un-soldierly, and unmanly, and this was

219 BA-MA S84, Gericht der 208. Inf. Division, Strafsache gegen den Obergefreiten Josef Z., 10.28.1944,
wegen 8177. The belief that the Polish civilians had faith in the Germans can be found, in various forms, in
several court cases. The judges believed that the actions of German soldiers could endanger cordial
relationships between occupiers and occupied, even if cordiality did not necessarily characterize the
relationship in reality. Secondly, judges also mentioned concern that the acts of the German soldiers would
cause civilians to join partisan units. In my opinion, this judge’s statement about Polish civilians does
reflect a Nazi belief that the Polish would benefit from German occupation, as Germans were the superior
race, while at the same time demonstrating that the judge, like other judges, was concerned about the
relationship between Germans and those they occupied.

220 BA-MA S149, Gericht der 251. Division, Strafsache gegen den Gefreiten Adam B., 13.4.1940, wegen
8176, 1 (3 cases).
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an important issue in determining punishment, receiving more discussion than the crime
for which they stood accused.

Officers were expected to act in a way becoming to their rank and the German
military. The judge, in the case against Dr. Walther R., accused of beating his Russian
servant in sexualized ways??! considered it to the benefit of the accused that he had not
previously been punished. Other mitigating circumstances offered included the fact that
the accused had participated and earned medals in the First World War, and had “made
his strength available in this war.” The judge then argued that “no damage occurred
because of the beating.” At first, Walther R.’s actions were excused because he was a
good soldier in the current and previous war, and because he volunteered for the Second
World War despite his age. The woman he was accused of beating was Russian, and
thus, suggested the judge, was not particularly damaged by the violence. Still, Dr. R. was
further criticized because the “behavior of the accused is by no means worthy of an
officer.” Walther R. was most harshly criticized not for his treatment of the Russian
woman, but because he acted in a way that transgressed the expectations of high-ranking
soldiers. Furthermore, the judge was quite unhappy because others heard what Dr. R. had
done, and the judge thought those rumors damaged the reputation of the Wehrmacht.
Ultimately, Dr. R. received a sentence of three months in jail, but again, only because he
had violated the masculine norms of the German officer, and because others knew he had

done so.

221 BA-MA 5103, Gericht des Pz.A.0.K.3, Strafsache gegen Oberstabarzt d.R. Dr. Walther R., 5.12.1944,
wegen 8223a (gefahrlicher Kérperverletzung, aggravated battery). Dr. R. was accused of hitting a Russian
woman who kept house for him with a riding crop.



114

Non-commissioned officers were also held to a higher standard than other
soldiers.?”? In a 1941 case against a man accused of attempting to rape a woman, the
judge considered as a mitigating circumstance that the man was in a “certain amount of
sexual distress,” as he seldom had the opportunity to visit his wife. At the same time,
however, he was criticized because “as a mature person, and in his capacity as sergeant,
he had offended the young woman in almost unbelievable ways.”??* In the case of
Richard B., also a non-commissioned officer, the accused was castigated because, as an
officer, he had failed to be a model for those below him. The court further argued that
such a “weak, uncontrolled man, such as the accused, without decent sentiments, must be
expelled from the officer corps.”?** Non-commissioned officers were particularly
condemned for failing in this particular aspect of military life—for failing to be models
for their subordinates. In 1940, Unteroffizer Siegfried F., accused of raping a French
woman, was sentenced to a five years in a penitentiary.””® Part of the reason for the
sentence the judge considered severe was that F. told his subordinate to “make it possible
for him to have sex” with the woman, and tried to “induce” his subordinate to sexually

assault the woman as well. The accused was offered no mitigating circumstances, in

222 German non-commissioned officers were called Unteroffizier.

22 BA-MA S52, Feldkriegsgericht des Hoheren Fliegeraushildungskommandeurs 17, Wien, Strafsache
gegen den Fw.d.R. Franz R., 15.10.1941, wegen 8176, 1.

24 BA-MA $338, Gericht der Oberfeldkommandtur 379, Strafsache gegen Unteroffizier Richard B.,
10.6.1942, wegen 8177 (versuchter Notzucht).

225 BA-MA S208, Gericht der 1. Panzer-Division, Strafsache gegen Unteroffizier Siegfried F., 21.6.1940,
wegen §177.
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large part because F., as an Unteroffizier, should have acted as an example for his
subordinates, but had obviously failed to do so.

Obviously, the German military would not want to keep in service those soldiers
evaluated poorly, or who did not perform adequately before the enemy. However,
soldiers were often forgiven for drinking to excess, for example, which would, one
assumes, interfere with fighting ability and the execution of one’s soldierly duties.
Being judged as good soldiers, even though they had obviously broken military law by
committing acts of sexual violence indicates that bravery, honor, and duty were more
important than sexual transgressions, particularly against women. The cases discussed
above demonstrate the lengths to which military judges would go to exonerate men
accused of rape. Men accused of sexual contact with other men, however, as will become
clear in the following chapter, faced severe criticism, more so than men who had abused
women not only because they broke military law, but because the violated norms of

heterosexual masculinity.

The Reputation of the Wehrmacht, the Troop, and the Uniform

The reputation of the Wehrmacht was mentioned in almost every case. While
there is a degree to which the reputation of the Wehrmacht was a true military concern,
since the military claimed it did not want to cause support for partisan movements by
mistreating citizens of occupied territories, there are also references to reputation, to the
honor of the military, to moral purity, and to racial purity that are more open to

interpretation. Birgit Beck, discusses what she refers to as the “rather vague term
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‘reputation of the Wehrmacht*” in her work.??® She, however, lends more credence to the
argument that the reputation had to be maintained in the occupied territories, specifically
France, so as not to exacerbate an already contentious relationship. However, the
reputation of the Wehrmacht was also an issue in Eastern territories, where the military
made little effort to treat civilians well, and thus it is not clear that the concept of
reputation was a pragmatic concern. Rather, it seems to have been an internal
conversation about the kinds of behavior German soldiers could engage in before
damaging the army’s reputation, I would argue, in the eyes of its soldiers.

Reputation, by nature a rather amorphous concept, constructed by participants and
read by observers, was in the case of the German military particularly malleable because
of the kinds of behavior exhibited by members of the German military in the occupied
territories, particularly in the East. Damage to reputation was not necessarily measured
by the kind of crime committed against civilians, or the effect of that crime on the
civilian population. Sometimes the concept of the reputation of the Wehrmacht had very
little to do with how people in occupied territories saw the German army. Damage to
reputation was more frequently measured by the degree to which the German soldier
deviated from military discipline, did not act like a German soldier, or did not act like a
German man. That is, reputation was based more on whether German soldiers acted in
accordance with the military masculine ideals of discipline, honor, and morality than

whether they had offended citizens of the occupied territories. There are some cases in

22 Birgit Beck, “Rape: The Military Trials of Sexual Crimes Committed by Soldiers in the Wehrmacht,
1939-1944,” in Home/Front: The Military, War and Gender in Twentieth-Century Germany, ed. Karen
Hagemann and Stefanie Schler-Springorum (Oxford and New York: Berg, 2002), 260.
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which the judges condemned those soldiers who had offended, in some way, the civilians
of a particular area. Surprisingly, some of these offenses were that German soldiers
mistreated Slavic women and should be punished. Thus, what we may conclude from
these documents is that there was no real agreement on how women of occupied
territories should be treated—should they be treated well because they were women and
there were expectations of German soldiers, or did the way in which these women were
treated not matter because they were so “racially inferior” as to render any abuse
irrelevant? What we may also conclude, however, is that there were certain expectations
of German soldiers that had more to do with adhering to the concept of Manneszucht than
anything else, regardless of the circumstances of occupation, and thus violations of this
concept were considered violations of concepts of masculinity and subject to punishment.
It is also important to remember that, at the same time these soldiers were being
criticized for damaging the reputation of the Wehrmacht, they were also being exhorted
to participate in an institutionalized violence against civilians without fear of disciplinary

227

punishment, at least on the Eastern Front.”*" When reading the courts-martial of soldiers

221 See Omer Bartov, “The Conduct of War: Soldiers and the Barbarization of Warfare,” The Journal of
Modern History 64, Supplement: Resistance Against the Third Reich (December 1992): S32-545 for a
discussion of the 1941 Barbarossa decree, which excused soldiers from punishment for various kinds of
crimes committed against civilians. Some crimes were considered punishable, as Bartov argues, but it is
ultimately unclear whether sexual violence was one of the crimes. See also Birgit Beck, “Rape: The
Military Trials of Sexual Crimes Committed by Soldiers in the Wehrmacht,” 262 for a discussion of the
Barbarossa Decree. For a discussion of the type of war waged on the Eastern Front, see Omer Bartov,
Hitler’s Army: Soldiers, Nazis, and the War in the Third Reich (New York and Oxford: Oxford University
Press, 1992); idem, The Eastern Front, 1941-45, German Troops and the Barbarisation of Warfare (2"
ed.) (Oxford: Palgrave, 2001); Jiirgen Forster, “Complicity or Entanglement? Wehrmacht, War, and
Holocaust,” in The Holocaust and History: The Known, the Unknown, the Disputed, and the Reexamined,
ed. Michael Berenbaum and Abraham J. Peck (Bloomington and Indianapolis: Indiana University Press in
association with the United States Holocaust Memorial Museum, 1998), 266-283; Richard C. Lukas, The
Forgotten Holocaust: The Poles under German Occupation, 1939-1944 (Lexington, Kentucky: The
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accused of rape, it is not clear why rape would be a greater threat to military discipline
than the murder of civilians, and it is further unclear why rape, more so than the
numerous other brutalities committed by German soldiers, would push members of
occupied territories into the arms of resistance movements.??®

We can see the importance of adherence to military discipline in the 1940 case
against Schitzen Viktor G., accused of the rape of a French woman. G. broke into a
home in France, and raped a sixteen year-old girl. The court argued that he had so
damaged the honor and reputation of the Wehrmacht, only the most severe punishment,
the death sentence, could be considered. The judge explained his reasoning as such: “a
worse case of damage to the discipline of the troops can hardly be imagined. The
defendant is such a parasite to discipline, he must be eliminated without
consideration.”®*® The accused was sentenced to death for violating §5a KSSVO, and the
military was just about to undertake a new operation in the West, and the punishment had
to act as a deterrent for those with similarly criminal dispositions. In a second trial two

days later, the sentence of death was overturned and replaced with a penitentiary sentence

of ten years and six months. A third trial, however, reinstated the death sentence.

University Press of Kentucky, 1986); Alexander B. Rossino, Hitler Strikes Poland: Bliktzkrieg, Ideology,
and Atrocity (Lawrence, Kansas: University Press of Kansas, 2003); Theo Schulte, The German Army and
Nazi Policies in Occupied Russia (Oxford, New York, Munich: St. Martin’s Press, 1989).

228 The punishment of rape, as opposed to other brutalities against civilians, may be the result of the
particular gendered nature of rape—if read by men of the occupied territories as a particular assault against
them as men (woman as battleground of the war), then perhaps the German military may have had cause to
more greatly fear the effects of rape than the effects of other brutalities. This possibility, however, is not
mentioned by any German document | have seen.

229 BA-MA S213, Gericht des XV. Armeekorps, Strafsache gegen Schiitzen Viktor G., 22.5.1940, wegen
Notzucht (the specific law was not mentioned) and §123, 2 (hausfriedensbruchs) in Tateinheit mit §240
(Notigung).
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In the case against Obergefreite Paul W., the court criticized the soldier for
“severely offended the dignity and reputation of the German soldiers.” The accused,
charged with attempted rape, was criticized because “he did not shy away from the
attempt to make a girl compliant to his purposes, a girl, who, he says, was completely
exhausted and for whom he felt sorry.” Of note, the judge continues by arguing that “had
the crime been committed against a German girl, the accused would have had to expect a
severe punishment.”*° In this case, we can clearly see the intersection of gender and
race. Although the German soldier was criticized for his assault of a young Russian girl,
the judge implies his punishment would have been more severe had he attempted to rape
a German girl, presumably because the sexual honor of the German woman, as a “racially
superior” individual would have been more severely damaged by such behavior. In this
case, it is clear that the German soldier was not necessarily punished for his actions
toward the young woman, but rather his offense against the reputation of the Wehrmacht,
and the German soldiers as a whole.

The two men whose case was presented at the beginning of the chapter, accused
of and sentenced to death for the rape of a Polish woman, were also punished because
they had damaged the reputation of Germans in the occupied territories.>' The judge
criticized the accused because they had “In base ways...offended, in the presence of

about 50 Poles, a Polish woman, and neither the plea of her spouse, nor of her mother,

20 BA-MA S182, Gericht der 129 Division, Strafsache gegen Obergefreiten Paul W., 15.11.1942, wegen
8177 (versuchter Notzucht).

#1 USHMM RG 15.014M, Sondergericht Hohensalza, Strafsache gegen Hilfszollbetriebsassistent Oskar S.
and Karl K., 8.2.1941, wegen 8§177.
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could dissuade them from their shameless behavior.” The judge then argued that the
people of the occupied territories required protection because “Even if [they] count as
members of a hostile nation defeated in the war...with the incorporation of the Eastern
territories into the Reich, they have become the ward of the German Volk.” Despite
arguing that the Poles required the protection of Germany, the accused were then
condemned because they “knew exactly that Poles are a racial enemy of the German
Volk, and that their attitude is a betrayal of their own Volk and furnishes our opponents
with moral and political weapons.” That the judge was concerned about the effect of the
crime on anti-German sentiment was further demonstrated when the judge quoted the
mayor of the village as having said to a police officer: “this is something only the
Germans can do.” The reason the accused were punished, though, more than the risk of
the crime causing hatred among the Poles, was because “members of the Volk, who sin
against their own Volk, must meet with the maximum punishment provided by law.” The
accused, because they had not “admitted their crimes as men,” because they had not stood
“to their crimes as men,” and because they sinned against their own Volk, were sentenced
to death for the rape of a Polish woman.

In 1940, Heinrich R., who had been a soldier until his release from the
Wehrmacht in 1940, and then worked for the Landratsamt in Gnesen, was convicted of

violating §174 section 2 in conjunction with §177.2* The accused, using his position as

282 8174 section 2 reads as follows: “Anybody who uses for lewd purposes 2) another, by abusing his

official status or his position in an institution for diseased or needy persons, shall be punished by
confinement in a penitentiary or by imprisonment,” The German Penal Code of 1871, 101. USHMM RG
15.014M, Sondergericht Hohensalza, Strafsache gegen den friihren Angestellten Heinrich R., 11.6.1940,
wegen §174, 2 in Tateinheit mit §177.
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an official, threatened a pregnant 19 year-old Polish girl, who had come under his control
during a period in an internment camp, with death unless she had sex with him. The
judge first considered as mitigating circumstances that the accused was previously
unpunished, and had been twice wounded in the First World War. However, he then
called for harsh punishment because “the accused, as a German, sexually assaulted an
imprisoned Polish woman, and thereby gravely damaged the German Volkstum in the
liberated eastern territory.” The judge then attacked the accused as a man: “He did not
avoid breaking his wedding vows in disreputable ways (schimpflicher), even though he,
not long ago, visited is family on the homefront.” Finally, the judge demonstrated the
expectations of German soldiers in occupied territories when he wrote: “a severe
punishment seemed indicated in order to keep the accused...from, in the future,
committing sexual crimes as a German on girls of another nation.” For having violated
the expectations of German men, and for having abused his power in forcing a pregnant
Polish girl to have sex with him, the accused was sentenced to four years in a
penitentiary.

In another case, the court argued that: “The troops must know that there will be
interventions, in the interest of the purity and honor of the German soldiers, against such
incidences of sexual degeneration.”®*® Soldiers accused of sexual violence were
frequently criticized for damaging the reputation of the Wehrmacht in occupied areas rife

with violence towards civilians, and also for dishonoring the German uniform, as

23 BA-MA S254, Gericht der 82. Inf. Div, Strafsache gegen Reiter Walter U., 23.7.1942, wegen §177.



122

demonstrated in the case against Wilhelm H. and Hans W., accused of rape. The judge
considered as “aggravating circumstances” the fact that the crime “was executed in the
uniform of a German soldier in enemy territory.”?** In the sentencing determination in
the rape case against Schiitzen Viktor G., the judge argued that the accused had “in
flagrant ways severely damaged the honor and reputation of the German army in enemy
territory.” To the further detriment of the accused was that “the severity of the crime and
the character and manner of his perpetration,” and that the accused had “besmirched the
uniform of the soldier in dishonorable ways.”?*> Another judge criticized a soldier for his
“unscrupulous, unrestrained and common” behavior, his “animalistic sexuality,” and
further said that he would prevent such a man from ever again wearing German
uniform.?*®

The uniform, as an ideological construct and tangible item, is of particular
importance to the development gender identity; the uniform facilitates the “contemporary
constructions of gender in general, and of masculinity in particular.”237 According to one

scholar, Jeffrey Schneider, “[b]y the end of the nineteenth century the military uniform

24 BA-MA S4, Feldgericht des Hoheren Kommandeurs der Post.-Flak-Art. 111, Strafsache gegen den
Gefreiten Wilhelm H. und den Gefreiten Hans W., 4.11.1940, wegen 8177.

25 BA-MA S213, Gericht des XV. Armeekorps, Strafsache gegen Schiitzen Viktor G., 22.5.1940, wegen
Notzucht (the specific law was not mentioned) and §123, 2, hausfriedensbruchs in Tateinheit mit N&étigung
(8240).

26 BA-MA S248, Stllv. Generalkommando XI11 A.K., 21.7.1944, Gnadensache des ehem. Gefreiten S.

7 Jon Hughes, “’Zivil ist allemal Schidlich’: Clothing in German-Language Culture of the 1920s,”

Neophilologus 88 (2004), 430.
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had become a dominating symbol of normative masculinity in German society.”?*®

Schneider writes that “especially at a time [the 19" century] when fears of decadence,
social degeneration, and cultural effemination were widespread, military uniforms
provided a valuable, incontrovertible sign of superior and authentic masculinity...”?*°
The uniform was of specific importance in Imperial Germany, as well as the Nazi period,
it was the tangible manifestation of the importance of military masculinity in Germany,
which was, as one scholar writes, particularly strong: “[b]y the early twentieth century,
the construction of, on the one hand, German masculinity as a military masculinity, and,
on the other, German national identity as a military identity, and implicitly a masculine
identity, was complete.”** Thus, the military uniform was not only important as a
marker of membership in a particular national military or a particular contingent of the
military, but more specifically as an indicator of masculinity.?** Thus, when German
soldiers committed crimes in their uniforms, they were not only committing a breach
against military discipline, itself a manifestation of masculinity, but were also violating
the norms of masculinity represented by the uniform itself. So, when soldiers were

criticized for having broken military law while wearing the uniform, thereby

transgressing norms of military masculinity on a multitude of levels, the privilege of

238, effery Schneider, “’The Pleasure of the Uniform’: Masculinity, Transvestitism, and Militarism in
Heinrich Mann’s Der Untertan and Magnus Hirschfeld’s Die Transvestiten,” Germanic Review 72, no. 3
(1997), 183.

29 1hid., 183.

9 Hughes, 434.

21 1hid., 188.
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wearing that uniform, and the masculine qualities the uniform imbued the soldier with,
could be revoked.

There were pragmatic military concerns that the behavior of German soldiers,
particularly toward the women in the occupied territories, would cause support for the
dangerous partisan movement. For example, Heinz B. was harshly criticized on a variety
of levels, most particularly for damaging the Wehrmacht’s reputation and behaving in
such a way as to promote support for the partisan movement.?*? At the same time,
however, he was most harshly criticized for violating the expectations of German
soldiers. The judge called for the severe punishment of the accused, saying that “the
protection of the sexual honor of the wounded Russian woman was less a factor than the
fact that the accused damaged the interests of the German army.” The judge continued
about the danger posed by poor behavior of German soldiers: “poor treatment of civilians
by German soldiers will drive civilians into the hands of partisans...” because “Russian
propaganda [depicts] the idea that German soldiers will attain their desires with armed
force and ruthlessly shoot women who would not give into their desires... This idea was
confirmed for the civilians by the conduct of the accused.” The judge feared that these
civilians would join the partisans, and the behavior of the accused endangered the “work
of pacification” in an area that was particularly important because of its location near the
front. Because the accused had been previously punished four times in court, and nine

times disciplinarily, he had “demonstrated that he does not understand how to be a part of

22 BA-MA $334, Gericht der 339 Inf. Div., Strafsache gegen den Kanonier Heinz B., 28.4.1942, wegen
8177.
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the community and to put his interests below the interests of the community.” The
accused was lastly criticized because he had “shown an obdurate character and tried to lie
his way out of punishment.”

Soldiers accused of rape were also criticized for providing fodder for enemy
propaganda, or pushing civilians into the arms of the partisans. However, judges
frequently explained their sentencing decisions by invoking the amorphous idea of
reputation, again of a military famous in particular areas for its brutality towards
civilians, and by claiming that the soldier had dishonored the uniform of the soldier,
again, a transgression against the expected behavior of the “racially elite” German

soldier, as represented by the uniform of the German military.

Wieder gut zu Machen

Men convicted of sexual violence frequently appealed their sentences, asking for
the opportunity to make good their crime (wieder gut zu machen). Their letters
demonstrate the primacy of gender ideology, but also the pervasiveness of Nazi rhetoric.
They also relied on a gendered language of service and courage, a language with a much
longer history. John Connelly, in his analysis of letters written to the Eisenach district
office, found that Germans invoked the concept of the Volksgemeinschaft in whatever
ways were most beneficial for them, and this is true of the clemency applications as well.

We cannot determine the degree to which German soldiers believed in Nazi ideology, but
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99243 and

we can demonstrate the myriad ways in which they “externalize[d] this ideology,
mobilized it in their defense.

Johannes L., convicted of participating in the gang-rape of a woman, asked that he
be allowed to continue as a soldier in the war. He first wrote that he had been a soldier
for six and a half years, and that he possessed a “courageous brave soldier’s spirit.” L.
then wrote: “It is my deepest heart’s desire to be permitted to ask the Generaloberst of
the Il Armee if I, despite the mercy that has already been shown to me, whether | am still
worthy to be allowed to fight on the front for my Fuhrer and Fatherland, which is my
greatest desire.”?** L. invokes both the language of masculinity, arguing that he was a
brave soldier, which, as has been demonstrated, was of the utmost importance in
determining the degree to which soldiers adhered to constructs of soldierly masculinity,
and the language of the regime, begging to be allowed not just to continue fighting, but
fighting on the front, for the Fuhrer and the Fatherland. The wife of a soldier convicted
of rape also invokes the honor of being a soldier.** She writes that her husband has an
“honest, too open character,” and that “he was for eleven years an entirely superior

husband.” Her husband was a soldier with “body and soul,” who “never did anything

forbidden in her presence while in uniform, but only wore it with honor.”

3 John Connelly, “The Uses of Volksgemeinschaft: Letters to the NSDAP Kreisleitung Eisenach, 1939-
1940,” The Journal of Modern History 68 (December 1996), 928.

24 BA-MA S258, clemency letter from Johannes L., June 10, 1944,

#5 BA-MA RW 55/558, clemency letter from Frau R., December 21, 1942.
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The mother of another soldier, Siegfried F., convicted of rape, also used the
language of military masculinity and personal suffering as well. She referred to her son
as a soldier with “body and soul” who so much wanted to be a soldier, joined of his “own
free will.”?*® The family had previously been expelled from Poland because they were
German, and the mother describes losing their home, and participating in the struggle for
the existence of the “Volk and Fatherland.” She begged Hitler to free her son, writing
“we Germans must be led with strength to perform our duties, so that the welfare of our
Volk is secured.” She wanted her son to be free to participate in the “creation of our
Greater German Empire (Gross-Deutschen Reiches).” The fiancée of Siegfried also
wrote a letter to Hitler, again citing the fact that her fiancé had joined the military of his
own free will, and had participated in the invasions of the Sudentenland, Bohemia and
Moravia, and in the campaigns in Poland and France.?*’ She continued: “I know that he
was always a good soldier, his enthusiasm for you, my Fihrer, allowed him to fight
strongly.” She too cites the expulsion of the family from Poland, and explains that
Siegfried’s father died shortly afterward, from wounds sustained in the First World War.
The fiancée is mobilizing service to the nation during the First World War, personal
suffering, and soldierly ability as reasons for clemency. She also then invokes the
important role played by mothers in Nazi Germany, again calling on Hitler to recognize
the suffering of this woman: “A mother knows a life full of worry and struggle, and

nevertheless happily gave her sons to the Fatherland.” She continues: “My Fuhrer, help

#8 BA-MA 5208, clemency letter from Frau F., October 8, 1940.

#7T BA-MA S208, clemency letter from Frau R., March 29, 1941.
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a mother who stands on the verge of despair...don’t let a woman, who is the archetype of
our German Volk, suffer any longer.” She not only calls on the gender ideology of the
Nazi regime on behalf of the longsuffering mother, but also excuses the crime her fiancé
committed as the “result of a weak-willed moment.” She writes “If anyone has the right
to judge him, I should be the first, but I know what our soldiers have to do...I have
forgiven him. My Fuhrer, for a year I have fought along with his mother...I cannot
believe that a person who fought for his home as a true soldier must today sit behind the
barbed wire of his own Volkes. This punishment is too high for a soldier who so often
was ready to give his life for us.” Just as the judges in the sentencing proceedings did,
the fiancée also explained Siegfried’s behavior as the result of the conditions of war: “Do
not abandon those soldiers who have, with pride and joy, gone to the fight for you and are
judged because they could one time not master themselves, and therefore committed a
crime that, in normal times, they never would have.”

Arnulf W. asked to be transferred to the front. W. first attacked the woman he
was accused of assaulting by saying “I did, to be sure, have sex with the married woman,
which she strangely denies today, in order to put herself in a good light.”**® He then
criticizes the court: “It is curious that the under-oath explanations of three soldiers, as
well as my own statement are not believed, and the testimony of three frivolous French
whores is not even questioned.” W. understands the importance of the military uniform,

and asks that he be allowed to demonstrate that he is “still worthy to wear a German

8 BA-MA S300, clemency letter from Arnulf W., May 9, 1941,
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uniform.” He not only asks to go to the front, but mobilizing the gender ideology of the
regime, asks to be sent “wherever Germany has the hardest fight. Whether it be in
Africa, Iraq or on the sea or in the sky, anywhere | will strive through the complete
deployment of my person and my entire ability, to regain my lost Volk and employment
honor, in order that | may display that I am a brave soldier.” In another letter, W. again
asks to be sent to the front to demonstrate that he was “still worthy of being a ‘German
soldier,” and in order to regain my soldierly honor, which I lost because of these tragic
circumstances.”** Of note, W. is again demonstrating his willingness to act in
accordance with the military masculine ideals of battle in order to regain his honor; he is
also not taking responsibility for his actions, calling his situation the result of “tragic
circumstances.” W. is willing to make the ultimate sacrifice to regain his honor:
“Perhaps it can be allowed to me that I regain my soldierly honor through performing
particularly heroic deeds for the Fatherland in this great battle, or through suffering a

heroic death.”

Conclusion
Scholarly works on rape and masculinity and rape during war suggest that there
are particular factors that facilitate rape during war, including, in the words of one

scholar, “dominance, assertiveness, aggressiveness...[and the rejection of] characteristics

9 BA-MA S300, clemency letter from Arnulf W., May 20, 1941.
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such as compassion, understanding, and sensitivity.”*>° According to another scholar,
war creates an environment which “does not simply allow men to be violent, but compels
them so to be.”?** Men are expected, or even forced to be violent during war, a situation
only exacerbated by the uniquely barbaric type of warfare waged by the German military,
particularly on the Eastern Front. German soldiers were not only encouraged to mistreat
civilians in the East, but the Barbarossa Decree of 1941 preemptively forgave crimes
against Russian civilians. According to Christopher Browning, the 1941 Barbarossa
Decree “removed the actions of German soldiers toward Russian civilians from the
jurisdiction of military courts and explicitly approved collective reprisal against entire
villages. It was, in fact, a ‘shooting licence’ against Russian civilians.”* Soldiers could
only be punished for mistreating civilians if such behavior threatened the discipline of the
unit.”?** It is, however, rather unclear how the Decree affected the punishment of rape—
was rape considered a violation of military discipline, particularly in the context of the
Barbarossa Decree, which allowed mistreatment of civilians? Birgit Beck concludes that
the Decree was rather unclear on the issue of sexual assault. According to the Decree,

‘“’serious actions that are caused by a lack of sexual restraint’ [were] punishable

0 Madeline Morris, “By Force of Arms: Rape, War, and Military Culture,” Duke Law Journal 45, no. 4
(February 1996), 701. Morris further suggests that there exists a “configuration of norms regarding
masculinity, sexuality, and women that have been found to be conducive to rape” (653).

! price, 80, emphasis in original.

2 Browning, 11.

253 Bartov, Hitler’s Army, 70.
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254 However, what “lack of sexual restraint” meant, and how it was to be used

offenses.
to punish or not punish soldiers is unclear. Bartov suggests that “charges of rape almost
totally vanished—not so much because such acts were not committed but because it was
impossible to accuse a German soldier of a ‘moral offense’ against ‘Untermenschen.’”?
We know from the above discussion of rape in occupied territories, however, that this is
untrue, and that soldiers were not only charged with rape but also severely chastised and
punished for committing these offenses, even against those considered “Untermenschen.”
The fact that soldiers were punished for these actions, despite the fact that the Barbarossa
Decree and racial ideology could have been used as an excuse not to punish rape, requires
that scholars re-examine the court-martial documents in an attempt to determine what
other factors might have caused soldiers to be tried for rape. My research suggests that
gender ideology, particularly the transgressions against the expected behavior of the
“racially superior” German men, was a primary reason that soldiers were charged with
and punished for rape.

Thus, despite orders largely prohibiting sexual contact with and the rape of
women of occupied territories, and despite the fact that violations of these orders did
result in punishment, given the nature of war in general and the nature of the war waged

by Germany in particular, it is not surprising that German soldiers committed rape. Rape

communicates a variety of messages on the individual, national, and ideological level;

2% Beck, “Sexual Violence,” 326.

23 Bartov, “Soldiers, Nazis, and War in the Third Reich,” The Journal of Modern History, 63, no. 1 (March
1991), 53.
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rape committed by German soldiers communicated the individual victory of man over
woman, and the overall power of the German nation over its enemies, as there was no
way for defeated countries to prevent rape. Rape also demonstrated the strength of Nazi
ideology because it was the “racially superior” German man whose behavior could not be
controlled or prevented by the “inferior” nations, which only reinforced the idea that
German men, as “racially superior,” were entitled to sexual contact.

This chapter argues that the court documents demonstrate the attempt to define a
new identity of German man—a “racially superior,” unquestionably heterosexual, and
strongly militaristic masculinity. This new masculinity combined the Nazi ideological
belief in the racial superiority of German men, a construct much more coherent than the
“inferiority” of non-Germans, with the long history of German militarism and martial
masculinity, as signified by the military uniform and the adherence to traditional military
ideals of honor, duty, and discipline. Of particular importance in this new German
masculinity was heterosexuality, as defined not only against German homosexuals, or
German men engaging in homosexual behavior, as will be discussed in the following
chapter, but also against the subordinate masculinities of “racial inferiors,” as is
examined in the sixth chapter. It is not the case that heterosexuality was unimportant in
previous constructs of German masculinity, but it was under Nazism that identification
and persecution of homosexuals, or those committing homosexual behavior, was
escalated to a theretofore unmatched level. During the Weimar period, there were
attempts to assuage the legal and societal persecution of homosexuality, and the Nazi

treatment of homosexuality was simultaneously a direct backlash against that period of
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perceived moral and sexual degeneracy, and a result of the biologization and
publicization of sexuality. All sexual endeavors were to be harnessed for the benefit of
the “racially superior” German nation. The control of sexuality was a specific part of the
organization of the Nazi regime; it was a public undertaking, with policies on and
bureaucracies devoted to ensuring the propagation of the “superior” German race.

The examination of the court-martial documents in this chapter demonstrates the
creation and negotiation of this new hegemonic, “racially superior,” and heterosexual
masculinity. Concepts of heterosexual masculinity could be invoked to either mitigate or
require severe punishment for rape. Soldiers, as “racially superior” Germans and as men
could be excused for assaulting a woman, even though such behavior broke military law,
itself a transgression against military masculine norms, because their heterosexual sexual
desire entitled them, in fact required them, to have access to women, even if it took the
form of rape. At the same time, as members of a “superior” race and as the “superior”
sex, as compared to “racially inferior” men and all women, German soldiers could be
punished for not controlling themselves, for not exhibiting the kind of self-control
expected of German men. This tension in the concept of German masculinity, manifested
in the writings of the military judges in the court-martial documents, demonstrates the
constant negotiation of this new hegemonic German masculinity. Ultimately, even
though forced sexual contact with women was considered a punishable offense, it was
less a transgression of masculine norms because it was heterosexual; not only was it
expected that men had sexual needs that had to be met, but the Nazi regime and German

military believed that heterosexual sex, in addition to reaffirming masculinity in general,
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was specifically necessary to the successful functioning of the “racially superior” German
military.

The concept of the “racial inferiority” of non-German women frankly lacked
consensus among military judges, as well as high-ranking Nazi officials, and was
inconsistently discussed during the punishment proceedings. However, the quality of
women overall, the “gender quality” as opposed to “racial quality,” and the question of
whether the woman had incited sexual abuse or was even traumatized by sexual violence
was a much more frequent and important point of discussion in the court-martial
documents. Whereas the severity of punishment for rape could not be predicted based on
the “racial quality” of the woman assaulted by the German soldier, what the military
courts always discussed was whether the accused man, as a “racially superior” German
soldier, had transgressed the boundaries of acceptable behavior, as measured by whether
the soldier had controlled his sexual desire, as was expected of “racially superior” men;
whether the crime had been committed in uniform, with its long and important status as a
signifier of martial masculinity; and whether the crime damaged the rather amorphous
idea of reputation, itself measured by adherence to discipline and the carrying out of
military duty. These transgressions can, and should be read as violations of concepts of
German masculinity, and it was the fact that the soldier had violated norms of
masculinity that was considered worthy of punishment. At the same time, competing
concepts of masculinity—the heterosexuality of the sexual encounter, or the evaluation of
the soldier as courageous in the face of the enemy, could be invoked to assuage the

severity of punishment for rape. There were fewer mitigating circumstances for the
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punishment of homosexuality. The argument that abstinence had caused same-sex sexual
contact rarely obtained, and the belief that homosexuality was an epidemic, that it was
contagious, that any same-sex encounter was enough to cause future homosexual
behavior, thus threatening the heterosexuality of the military and the nation, often
prompted much more severe criticism of the soldier than heterosexual contact, even
forced heterosexual contact. Punishment for homosexual behavior, like that for
heterosexual rape, remained variable, however, again because competing concepts of
masculinity could be invoked to mitigate a severe punishment.

This chapter has demonstrated not only the overall importance of the concept of
heterosexual masculinity in the determination of punishment for German men accused of
rape, but has also argued that through the examination of these court documents, the
creation, negotiation and maintenance of a specifically Nazi concept of heterosexual
masculinity can be observed. Concepts of masculinity and femininity develop as a result
of differences in power, and the structure of power relationships is simultaneously
influenced by concepts of gender identities. Rape is a concrete manifestation of
differences in power, and rape during war is even more complexly related to power
structure as the war adds yet another level of power struggles. Thus, these court cases
provide an excellent lens through which to examine the negotiation of gender identities.

This chapter demonstrates that rape was an expression of both heterosexual masculinity
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and racial superiority,?*®

and was understood to be such by the military judges and the
German military. It was easier for the judges to know what it meant to be German than
what it meant to be “racially inferior” because the latter developed in conjunction with
military movement. The judges could not divorce gendered expectations of individuals
from their race, so that “even” Slavic women had to be protected because they were
women, but they could combine gender and race in their dealings with German men,
because they already had a precedent, and had only to expand the identity of “superior” to
include Nazi expectations of German soldiers. These two concepts of heterosexual
masculinity and “racial superiority” were inextricably related, as evidenced by the legal
discourse of the court-martial documents, and the determination of punishment for sexual
violence and homosexuality based on these two concepts demonstrates that the Nazi

regime and German military were not operating only along an axis of race, but also an

equally important axis of gender as well.

% This concept, that rape is a reflection of heterosexual masculinity and racial superiority, comes from the
idea of rape as an expression of “hetero-nationality,” discussed in Euan Hague, “Rape, Power and
Masculinity: The Construction of Gender and National Identities in the War in Bosnia-Herzegovina,” in
Gender and Catastrophe, ed. Ronit Lentin (London: Zed Books, 1997), 50-63.



CHAPTER IV

“ITJHE GREATEST DANGER TO THE MILITARY”: HOMOSEXUALITY
AND THE THREAT TO THE HETEROSEXUALITY OF THE MILITARY,
THE NATION, AND THE RACE
The tensions inherent in the construction of a German masculine identity during
the Second World War become even more apparent when cases of homosexuality are
examined. Instances of homosexuality, the violation of 8175, were considered dangerous
to the strength, function, morality, cleanliness, purity, and overall masculinity of the
German Wehrmacht. Much more so than rape, homosexuality was believed to be a
danger to the troop and an offense against duty, and thus a violation of constructs of
masculinity. Here the import of heterosexual gender norms is clear—it was acceptable to
seek out sex with women, even if it took the form of rape and thus violated military law,
because this sexual contact was heterosexual, and thus accorded with concepts of
heterosexual masculinity. In the majority of cases, however, homosexual sexual contact
was unacceptable, because it threatened concepts of masculinity, and as will become
clear, endangered the heterosexuality of the entire German nation.
This chapter will examine the ways in which the judges criticized those men
accused of violating 8175 and its sub-clauses. Violations of §175 were considered by the

Nazi regime and the German military to be sex crimes, and were categorized as such
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during the archival process; for this reason, they are included in this analysis of sexual
violence in occupied territories. Moreover, the examination of these cases, the majority
of which were trials of men involved in non-violent encounters, demonstrate the
importance of concepts of heterosexual masculinity to Nazism and the military. Itis
through the comparison of the language used in the cases of heterosexual rape and
homosexual contact that the significance of heterosexual masculinity becomes clearest.
This dissertation argues that the court-martial documents provide a lens through
which to examine the attempt to create and maintain a new identity of German man, one
which simultaneously hearkened back to previous concepts of German masculinity, while
at the same time including Nazi beliefs in the racial superiority of Germans. That is not
to say, however, that the definition of German man was clear and concrete under Nazism.
What the documents demonstrate is that participants in the trials were attempting to
determine what it meant to be a man, a soldier, a German, and a German in this specific
period of time by punishing those who transgressed the boundaries of those identities, or
exonerating those because their behavior could be included in the definition. Itis
necessary to examine trials for those men accused of homosexual contact because it is in
these cases that the expectations of German men were made clear; the soldiers were often
acting in contradiction to the behaviors expected of a German man, and in doing so,
provide evidence of what it actually meant to be a German man. Homosexuality was a
masculinity subordinate to the hegemonic heterosexual masculinity, and in order to
determine the characteristics associated with that hegemonic masculinity, it is necessary

to examine how men accused of same-sex contact were evaluated by the military
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courts.”" If, “Instead of possessing or having masculinity, individuals move through and

»2%8 then the court documents are

produce masculinity by engaging in masculine practices,
an excellent means by which to analyze the production of masculinity, particularly when
the trials deal with practices considered masculine—heterosexual contact, even rape and
abuse of female children—and those not considered masculine—same-sex contact
between adult men, and the sexual abuse of male children.

The law against homosexual contact, 8175, existed before the rise of the Nazi
regime, but was altered in 1935, with the addition of the passive partner as subject to
punishment, and the creation of 8175a. The text of 8175, used by the German military, is
as follows:

1. A man who commits indecency with another man, or allows himself to be misused
indecently, will be punished with prison.

2. In especially minor cases, the court can refrain from punishment of a participant
who was not yet twenty-one years old at the time of the criminal act.>*

The text of 81754, created under the Nazi regime, is as follows:

A term of imprisonment of up to ten years or, if mitigating circumstances can be
established, a term of imprisonment of no less than three years will be imposed on:

1. Any male who by force or threat of violence and danger to life and limb compels
another man to indulge in criminally indecent activities, or allows himself to
participate in such activities;

%7 See the work of Mimi Schippers, “Recovering the Feminine Other: Masculinity, Femininity, and Gender
Hegemony,” Theory and Society 36 (2007): 85-102 for a discussion of hegemonic and subordinate
masculinities.

%8 bid., 86.

9 Geoffrey J. Giles, “Legislating Nazi Homophobia: The Radicalization of Prosecution Against
Homosexuality by the Legal Profession in the Third Reich,” German History, special issue on “Sexuality in
Modern German History,” 23, no. 3 (2005), 342, emphasis in the original. It is this clause including the
passive partner as subject to punishment that differed from the original 1871 Reich Criminal Code §175.
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2. Any male who forces another male to indulge him in criminally indecent activities
by using the subordinate position of the other man, whether it be at work or
elsewhere, or who allows himself to participate in such activities;

3. Any male who indulges professionally and for profit in criminally indecent
activities with other males, or allows himself to be used for such activities or who
offers himself for the same.?®

The law also came to include a broader definition of homosexual contact; previously,
only those men who had engaged in anal sex were prosecuted.?®* Under the Nazi regime,
however, the definition was broadened from acts of “unnatural indecency” to acts of

. . . . .. . 262
“indecency,” which functioned to increase opportunities for prosecution.

The Threat of Homosexuality

Scholars have clearly demonstrated the essential relationship between gender and
nationalism, and more specifically heterosexual masculinity and nationalism.?®® Joane
Nagel writes that “[nJormative heterosexuality is a central component of racial, ethnic,
and nationalist ideologies; both adherence to and deviation from approved sexual
93264

identities and behaviors define and reinforce racial, ethnic, and nationalist regimes.

Heterosexual masculinity was an essential component of the nationalist ideology of the

260 Michael Burleigh and Wolfgang Wipperman, The Racial State: Germany 1933-1945 (Cambridge:
Cambridge University Press, 1991), 190-191.

%1 Giles, “Legislating Homophobia,” 339.

262 Geoffrey J. Giles, “The Institutionalization of Homosexual Panic in the Third Reich,” in Social
Outsiders in Nazi Germany, ed. Robert Gellately and Nathan Stoltzfus (Princeton, New Jersey: Princeton
University Press, 2001), 240.

3 See George L. Mosse, Nationalism and Sexuality: Respectability and Abnormal Sexuality in Modern
Europe (New York: Howard Fertig, 1985), particularly his chapter on manliness and homosexuality. See
also, Joane Nagel, “Masculinity and nationalism: gender and sexuality in the making of nations,” Ethnic
and Racial Studies 21, no. 2 (March 1998): 242-269.

24 Joane Nagel, “Ethnicity and Sexuality,” Annual Review of Sociology 26 (2000), 107.
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Nazi regime; there were particular expectations of German men as “racially superior”
men, as members of the Volk, and those expectations and the negotiations thereof are
evident in the trials of those men accused of violating 8175. The military courts-martial
demonstrate the discursive creation of the “racially superior” German man, invoking
tropes available to and understood by the majority of civilians, soldiers and military
jurists: discipline, honor, obedience, strength, heterosexuality, and the particular Nazi
twist of associating those pre-established concepts with the notion of race. William J.
Spurlin points out that:
...gender is a crucial lens of inquiry and analysis to...understand
heteronormativity as a regime that imposes a stringent policing of gender norms
and maintains them as fixed as part of the overall project of protecting Aryan
racial purity.”®®
The court-martial documents illustrate the negotiation of the landscape of
heteronormativity, and the importance of heterosexual masculinity to the German
military and ultimately to the Nazi regime. The court documents are an excellent way to
examine the creation and negotiation of gender identities, particularly as Spurlin suggests
that “...lesbian and gay subjectivities need to be interpreted and understood in relation to
juridical practices under National Socialism and their precedents in German cultural
history.”?*® That is, in fact, what this chapter attempts to do, but with a more specific

lens of German military court documents. This chapter argues that the judicial

documents illustrate the attempts to define homosexuality and determine who should be

285 William J. Spurlin, Lost Intimacies: Rethinking Homosexuality under National Socialism (New York:
Peter Lang, 2009), 17.

26 1hid., 30.
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included in that definition, in large part relying on the established language of
homophobia used in periods prior to the rise of the Nazi regime. Nazi masculinity, and
therefore German masculinity, in particular military masculinity, relied on established
norms, indicating the importance of gender ideology to the regime, but added a rhetoric
of race to the scaffolding upon which Nazi ideology was built.

Geoffrey Giles has already demonstrated the importance of masculinity to
Nazism, writing “Manliness was a vital part of the National Socialist identity...The need
for manliness derived from the militaristic character of the Nazi movement and the
state.”?®" What was unique about Nazi masculinity then, was the association of that

268 \What the court documents

masculinity with a particular concept of racial superiority.
reveal, however, is the fragility of both identities of heterosexual man and “racial
superior.” The chapter analyzing the “gender quality” of the women raped by German

soldiers, showed that the “racial inferiority” of Eastern Europeans was incoherent and

inconsistently applied. Women were judged according to whether they adhered to

%7 Giles, “Institutionalization of Homosexual Panic,” 238. Spurlin also refers to the Nazi regime as
“hypermasculine,” 42.

268 Spurlin also writes: “What ultimately threatens to tear the fantasized shorn-up fabrics of imperialism,
nationalism, or totalitarianism is not lesbians or gay men per se, but the specter of gender deviance, male
passivity, and ultimately the fear of the weakening of the nation-state and its imperial desires through the
ideological penetration of homosexuality as the signifier which cannot be contained. It is the circulation of
homosexuality under regimes of power (such as European imperialism, nazi [sic] fascism, postcolonial
nationalism) and its challenges to gender, racial, class, sexual and other social normativities that point to
and extend the ambivalence of those sites of power. The ultimate threat of homosexuality is not particular
identities or sexual practices alone, but the threat of the feminization of the nation-state, always imaged as
masculine...” (27). The court-martial documents demonstrate the fear of gender deviance and the fact that
same-sex contact was not, in and of itself a cause for concern, but that chronic contact, combined with
evidence of deviance, be it linguistic or physical, was perceived as a threat by the Nazi regime.
Examination of the language used not only by the military judges, but by high-ranking members of the
Nazi regime in their discussions of who should be included in the definition of “racial inferior,” also
demonstrates the intersection of race and gender as a site of what Spurlin calls an ambivalent site of power.



143

expected gender norms more frequently than according to “racial quality.” What will
become clear, then, from the analyses of heterosexual and homosexual masculinity, and
constructs of femininity, is that the Nazi regime more frequently used gender ideologies
familiar to its audience than a racial ideology neither understood nor accepted by all.
Given the scholarly emphasis on the Nazi regime as a “racial state,” and given the Nazis
own racist rhetoric, the importance of gender ideology is rather new to the historiography
of Nazism. Gender was just as important to the functioning of the Nazi state, and the
creation of the Nazi identity as race, as gender was a previously established language,
understood and internalized by a significantly greater part of the population than the Nazi
concept of race.?®®

Writing about the importance of heterosexuality to national identity and
maintenance of the state, Nagel also writes that “[n]ot only is heterosexuality deeply
socially imbedded and institutionalized (in the law, military, family, religion, education,
notions of beauty, in everyday life), but it is a resilient system capable of absorbing and
appropriating challenges on its edges in order to strengthen itself. Thus, sexual
‘deviance’ from the heterosexual norm can provoke gender and sexual policing and

panics that, in the end, strengthen and further naturalize particular forms of

9 This is particular true, as became clear in the second chapter, particularly when one considers that high-
ranking members of the Nazi regime could not come to an agreement on what members of which group
should be considered “racially inferior.” Moreover, there seems to have been no consensus on whether
homosexuality was considered a permanent identity or one subject to fluidity, as Spurlin points out, but it
was most definitely, as will be shown throughout the chapter, considered a threat to the masculinity of the
nation-state.
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heterosexuality.”?’® The Nazi regime did police sexuality and sexual encounters before
the start of the war, and the German military did so during the war.?’* The trials of men
accused of violating 8175 are evidence of the negotiations of heterosexual masculinity,
and these trials also demonstrate that the military, using the law against homosexuality
altered and enforced by the Nazi regime, was attempting to create and maintain a specific
construction of masculinity—the heterosexual, “racially superior” German soldier.
Further illustrating the importance of heterosexual masculinity, is that prosecutions of
child abuse and rape fell during the Third Reich—men were not being punished for
heterosexual contact. Furthermore, a change to the criminal law, made under the Nazi

regime, reflected the belief that sexual contact between an adult man and a male minor

270 Nagel, “Ethnicity and Sexuality,” 117.

2™ The persecution of homosexuals, although long present in Germany, was exacerbated by the loss of the
First World War, their subsequent increase in visibility and participation in Weimar society, and the belief
that homosexuality was a result of and reflected the degeneration of German culture. See George L. Mosse,
Nationalism and Sexuality, for a discussion of the First World War and concepts of masculinity. See also
Karen Hagemann, “Of “Manly Valor” and “German Honor”: Nation, War, and Masculinity in the Age of
the Prussian Uprising against Napoleon,” Central European History 30, no. 2 (1997): 187-220; idem,
“German Heroes: The Cult of Death for the Fatherland in Nineteenth-Century Germany,” in Masculinities
in Politics and War: Gender Modern History, ed. Stefan Dudink, Karen Hagemann and John Tosh
(Manchester and New York: Manchester University Press, 2004), 116-134. The Nazi regime believed the
Weimar period to be one of cultural degeneracy and sexual immorality, epitomized by what it considered to
be the rampant spread of homosexuality, and attempts to remove legal sanctions against homosexual
contact, Robert G. Waite, “Teenage Sexuality in Nazi Germany,” Journal of the History of Sexuality 8, no.
3(1998), 459. According to Hans-Georg Stiimke, “From the ‘People’s Consciousness of Right and
Wrong’ to ‘The Healthy Instincts of the Nation’: The Persecution of Homosexuals in Nazi Germany,” in
Confronting the Nazi Past, “Between 1871 and 1924 some three to seven hundred people were convicted
each year; between 1925 and 1933 between eight and eleven hundred” (155). After coming to power, the
Nazi regime undertook strenuous efforts to punish those who had participated in homosexual relationships,
so much so that legal actions against teenagers increased “47 percent from 1935 to 1936,” and among all
prosecutions of homosexuality, legal intervention increased from “4 percent in 1933, to 12 percent in 1936,
and to 21 percent in 1937,” Waite, 459. The raw data indicate that the number of convictions for the
violation of 8175 rose from 857 in 1933 to 8,559 in 1937, in part a result of the broadening of the law to
include all “acts that qualified as ‘unnatural indecency’ between men,” Edward Ross Dickenson, “Policing
Sex in Germany, 1882-1982: A Preliminary Statistical Analysis,” Journal of the History of Sexuality, 16,
no. 2 (May 2007), 232. During the Nazi regime, 1933 to 1945, there were 50,000 convictions for violations
of 8175, Stlimke, 160.
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was much more detrimental and worthy of punishment than sexual contact between an
adult man and a female minor: “sexual relations with a female minor [were made] a
misdemeanor and homosexual relations with a male teen [were made] a felony.”272 This
difference punishment is also reflected in the ways in which the military judges spoke
about the sexual abuse of male and female children, as will be demonstrated in the next
chapter.

The Nazi regime was concerned that a single homosexual experience could
disrupt the path of “normal” sexual development, cause young men to become and
remain homosexual, and thus threaten the heterosexuality of the German nation,?” a
belief that is evident in the language used to describe those solders accused of
homosexual contact. What the court documents also demonstrate, however, is that what
it meant to be homosexual, not just engage in homosexual contact, was unclear. The
identity of homosexual was mutable; it was not simply dependant on participation in
same-sex contact, but could be affected by non-sexual behavior such as appearance,
affect, and language. It was not necessarily the kind of sexual contact that was engaged
in that mattered to the court, but the degree to which the soldiers acted in ways perceived
to be feminine—the more like a woman the soldier was believed to be, the more severe
the criticism, and the less likely mitigating circumstances would be offered. Further

evidence of the mutability of the category homosexual is that men who engaged in same-

272 Waite, 459.
%3 |bid., 461. Lesbians were not considered to be threatening to the success of the regime because, as
Harry Oosterhuis, “Medicine, Male Bonding and Homosexuality in Nazi Germany,” Journal of
Contemporary History 32, no. 2 (1997), writes, “...in a state that extolled manly, martial toughness,
lesbians were less of a threat to the regime than men who infringed its ideals of masculinity” (189).
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sex contact were not just charged for having engaged in such activity; instead, the court
attempted to determine the reasons for same-sex contact, and determine whether the
soldier was to be offered any mitigating circumstances. In a sense, the masculinity of the
soldier was evaluated, and if found wanting, no mitigating circumstances were offered.
What the analysis of charges of rape and homosexuality demonstrate is the utter
fragility of the concept of German masculinity. Participants in the trials were constantly
attempting to determine and define what it meant to be a German man in the Nazi period,
whether the accused had transgressed the expectations of a German man, and what
behaviors could be offered in defense of masculinity. The court documents also illustrate
that concepts of masculinity were subject to tension. German men were to possess a
strong sex drive, but were not to relieve that drive with other men, although they could do
so through rape, because it was heterosexual intercourse. Soldiers were to be emotionally
close to their comrades, but were not to cross the line of physical contact. Like Nazi
racial ideology, the gender ideology of the regime and the military was fraught with
tension, and the court documents demonstrate the myriad ways in which individuals
attempted to negotiate the boundaries of various identities, male, heterosexual, “racial

superior,” in an attempt to create and maintain the identity of Nazi German man.

The Heterosexuality of the Military

Analysis of the language used in the trials of those men accused of violating §175,
demonstrates the perceived importance of heterosexuality to the success of the military
and the German nation as a whole. Judges often punished men accused of same-sex

contact because they believed such behavior threatened the health, strength, and purity of
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the military. In his sentencing of Gefreite Horst K., accused of twice attempting to
penetrate a fellow soldier, the judge said that “because soldiers with homosexual
inclinations make trouble among their comrades, the power of the army could in some
way be affected in the time of the fight for the existence of the German Volk.”*’* The
accused was offered mitigating circumstance because the court believed he otherwise had
a normal sex life; because he did not give the impression that he was a homosexual
person; because of his youth (he was not yet 21 years old); and because he was under the
influence of alcohol at the time of his crime.

Leutnant Werner M. was criticized for endangering the honor and authority of the
officer corps, when he was convicted of touching the genitals of his subordinate,?” and
Soldat Max S., also accused of touching the genitals of another soldier, was considered a
“grave danger to the troop.”’® In the case against Unteroffizier Heinrich E., charged
with violating 8175, the judge believed the accused committed his crime because of an
absence of sex and the influence of alcohol, but also important in determining

punishment was that the same-sex behaviors of the accused “represent a danger to the

27 BA-MA S132, Gericht der 82. Inf.-Division, Strafsache gegen den Gefreiten Horst K., 12.7.1941, wegen
8175 (two counts).

2> BA-MA $180, Das Gericht der 214. J.D., Strafsache gegen den Leutnant d. R. Werner M., 19.4.1942,
wegen 81753, 2.

21® BA-MA $210, Der Feldkommandantur 756, Strafsache gegen den Soldaten Max S., 6.1.1943, wegen
8175.
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discipline, the inner cleanliness and health of the troop, [and] at the same time they are a
danger to the health of the Volk (volkshygienische).”?"’

The judge in the case against Stabsgefreite Fritz L., accused of two counts of
violating §175 criticized the accused because he “committed a crime which must be
considered particularly dangerous to the soldierly community.”?’® However, weighing in
favor of the accused was that he regretted his crime, was well-evaluated and loved by his
comrades, and had committed his crime during a time inner disruption (Stérungen) and
under the influence of alcohol. Moreover, the judge did not believe the accused acted as
a result of a “hopeless drive” (unverbesserlich Trieb) for contact with other men. What
these cases demonstrate is the balancing act undertaken by the courts-martial judges—the
acts for which soldiers were charged were measured against other markers of
masculinity, in order to determine whether the soldier could be offered mitigating
circumstances for having violated the law. When the behavior of the soldier was thought
to be explicable, and when his conduct otherwise accorded with expectations of military
masculinity, the judge could decide on a punishment he himself believed to be less severe
than what would otherwise be issued.

The camaraderie of the troop was of particular importance to the German military;

soldiers were to be emotionally close, but not physically close, and when transgressions

2T BA-MA S259, Gericht der 169. Inf. Division, Strafsache gegen Unteroffizier Heinrich E., 7.2.1944,
wegen §175.

2’8 BA-MA S217, Gericht der 29. Pz.Gren.Div., Strafsache gegen den Stabsgefreiten Fritz L., 18.1.1944,
wegen §175.
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of military community occurred, soldiers faced specific criticism. Obergefreite Johann
M. was punished in part because his behavior damaged the camaraderie of his troop:
In the evaluation of the punishable behavior it had to be considered that only a
more severe punishment can maintain pure behavior in a male community, such
as constitutes the German army. Particularly here in the East where the soldiers
seldom have the opportunity for leave and the danger exists that those with lustful
characters who do not have a grip will be pushed in abnormal directions, more
severe punishments have to call [men] to reason.?’
The judge’s language in the case against Johann M. demonstrates the importance of
homosociability as opposed to homosexuality. Thomas Kiihne writes that “[cJomradeship
was thought of as an ‘indispensable binder’ which apart from discipline and obedience
was the primary factor that kept an army together.”280 According to Stephen Fritz, “[t]he
Wehrmacht’s stress on camaraderie was an essential element in the production of a
cohesive and resilient band of front fighters, but it aimed at something else as well:
nothing less, in fact, than transforming the Frontsgemeinschaft (front community) into a
Volksgemeinschaft (national community).”?®! Using constructs of male friendship, as

well as of heterosexual masculinity, the German military was attempting to create a

specific identity of German man, and given the importance both of masculinity and

21 BA-MA $148, Gericht der 20. Panzer-Division, Strafsache gegen den Obergefreiten Johan M., 5.4.1944,
wegen 8175,

%0 Thomas Kiihne, “Comradeship: Gender Confusion and Gender Order in the German Military, 1918-
1945,” in Home/Front: The Military, War and Gender in Twentieth-Century Germany, ed. Karen
Hagemann and Stefanie Schler-Springorum (Oxford and New York: Berg, 2002), 240.

%81 See Stephen G. Fritz, Frontsoldaten: The German Soldier in World War 11 (Kentucky: The University
Press of Kentucky, 1995) for a discussion of camaraderie. Spurlin also notes the importance of and danger
posed by homosociality when he writes: “Under fascism, masculine privilege is sustained by male
homosocial bonding, male fraternity, and a repudiation of feminine identifications. Yet, at the same time,
nazi hypermasculinity, through its necessary homosocial bonds and homoeraotic potentialities—especially
through the eroticization of the power of men over men—placed nazi masculinity into crisis, calling into
question a firm demarcation between the borders of hetero- and homosexuality” (69).
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national identity, those men who crossed the boundary from homosociability to
homosexuality were subject to particular criticism because they endangered that identity.
The German military, and the individual soldiers, placed tremendous importance on the
emotional bonds between soldiers, but this relationship was to remain suitably masculine,
and not evolve into a homosexual relationship, which would threaten the masculinity of
the troops.

The judge, in a case against six soldiers accused of various acts of homosexuality,

282 and several

called sexual contact between men the “greatest danger to the military,
judges issued calls to “exterminate” same-sex contact.”®®> The language of extermination
is of particular importance here, in that it mirrors the language used to describe the
removal of the Jews from the German, and eventually European, population. The

29 ¢¢

invocation of the words “exterminate,” “vice,” and “parasite” are a product of Nazi
ideology, and the use of this rhetoric is an example of the particular racialized twist the

Nazis applied to the persecution and prosecution of homosexuals. In the case against

%82 BA-MA S342, Gericht der 6. In. Reg. 13, Strafsache gegen Gefreiten Mortiz M., Gefreiten Josef D.,
Gefreiten Otto Huber, Unteroffizier Kurt W., Gefreiten Rudi H., und Georg B., 30.6.1941, wegen
widernaturlicher Unzucht.

%8 The calls to exterminate homosexuality, and homosexuals, was again a reflection of Nazi rhetoric: “In
1935 the lawyer Rudolf Klare took the opportunity presented by his dissertation to present a justification
for the ‘eradication’ of homosexuals. In what became a standard work of National Socialist jurisprudence,
Klare advocated a reversion to ancient Germanic legal customs, involving the killing of homosexuals as an
expression of ‘racial instinct’. He described homosexuality as ‘a racially exterminatory manifestation of
degeneracy’, and called for the ceaseless ‘cleansing’ of homosexuals from the Reich, recommending that
‘the courts make increased use of expert witnesses in order to achieve an increase in the number of cases
resulting in custodial sentences’,” Hans-Georg Stiimke, 158. Stefan Micheler, “Homophobic Propaganda
and the Denunciation of Same-Sex Desiring Men under National Socialism,” in Sexuality and Fascism, ed.
Dagmar Herzog (New York and Oxford: Berghahn Books, 2005), discusses instances in which the Nazi
regime called for the extermination of homosexual behavior, although not those identified as homosexuals
(96).
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Flieger Walter D. for violations against 8175, the judge called for a severe punishment
because the accused “as an older man attempted to sexually seduce and misuse a
considerably younger man.”*** The judge continued in his explanation of the necessity of
severe punishment: ““ the accused...is guilty of a severe offense against discipline, which
must be most severely punished, in order to deter the accused and similar criminal
elements. The devastating vice of sexual contact between men must be exterminated by
all means.”

The same call for extermination of homosexuality was issued in the case against
Obergefreite Walter B. and Gefreite Hermann H.:

Discipline (Disziplin und Manneszucht) demands a strong cleanliness and purity

of the soldiers particularly here in Russia, where the circumstances require that

the soldiers more or less lie together in their accommodations. Same-sex lapses in

the troop must therefore be severely punished and exterminated.?®

Not only did same-sex contact have to be exterminated, but “innocent” soldiers
had to be protected from corruption as well. Schiitze Walter B. was convicted of three
instances of same-sex contact with men, one in conjunction with a charge of insult. The
judge said the following about the accused:

He has, through his behavior, utterly damaged the sexual honor of this man who

was a stranger to him, who did not have the same sexual disposition as he himself.

The sexually normal member of the Volk has a right to be protected with all

possible means from the possibility, that he, when he visits public

accommodations looking for protection and then being tired falls asleep there,
will be considered and used as a welcome object for such frivolous and dirty

4 BA-MA S14, Feldgericht des Kommandeurs des Luftverteidigungsgebites Hannover, Strafsache gegen
Flieger Walter D., 7.27.1940, wegen 8175.

% BA-MA S165, Gericht der Feldkommandantur (V) 239, Strafsache gegen den Obergefreiten Walter B.
und Gefreiten Hermann H., 25.3.1943, wegen §175, 1.
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attacks on his body and his honor and will be considered fair game for sexual
lewdness.?®®

Unteroffizier Heinrich E., charged with four cases of violating 8175 section 1, was also
criticized for the danger he posed to unsuspecting soldiers:

...considered as requiring severe punishment is the fact that the accused, as an

Unteroffizier committed such acts, and if his actions hadn't been stopped, he

would have been corrosive to the company. It is always the danger, that a few

soldiers would have fallen under his influence and would have enjoyed his
actions. Such actions must, especially in the present time of occupation, be
stopped.?®’

In the case against San.-Obergefreite Kurt P., the strength of the troop was related
to its heterosexuality, and the fight against homosexual inclination. The judge argued
that “the interest in preserving the power of the troop demands a fight against pederasty
(Paederastie), against which the troops in the East are especially susceptible, considering
the restricted possibilities for furlough.”?®® The judge, in the case against Stammarbeiter
Albert H. acknowledged that “the temptation of sexual contact between men is
particularly high, especially in the time of war when men live together and the access to
normal sexual intercourse with women is missing.” The judge continued, however,

arguing that “a proliferation of this vice would be a severe danger to discipline.” The

judge argued for what he considered a severe punishment because “the sexual contact

86 BA-MA Pers 15/1047 Gericht der Kommandantur Berlin, Strafsache gegen den Schiitzen Walter B.,
8.4.1942, wegen 8175, Pz. A.O.K. 3, Strafsache gegen San.-Obergefreiten Kurt P., 31.8.1942, wegen 8175,
1. The trial documents do not reference the specific law against insult.

7 BA-MA S16 Feldkriegsgericht des Kommandierenden, Generals des V111 Fliegerkorps, Strafsache
gegen den Unteroffizier Heinrich E., 15.7.1940, wegen 8175, 1.

88 BA-MA S140, Gericht Pz. A.O.K. 3, Strafsache gegen San.-Obergefreiten Kurt P., 31.8.1942, wegen
8175, 1.
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with men, according to experience, produces an epidemic if not immediately fought
against by all possible means, these cases, in which same-sex activity becomes known,

must be severely punished to deter other similarly inclined people.”?*

Abstinence does not Obtain

The previous chapter demonstrated that the abstinence caused by the conditions of
war could be considered a mitigating circumstance for those men accused of rape.
According to the judges, it was acceptable to seek out sex with women, even if it took the
form of rape, and such behavior could be excused by the long periods of abstinence the
soldiers faced. Even if the judge may have considered that the soldier had not had access
to sex for a long period of time, the same-sex sexual contact was still harshly criticized
because of the danger it posed to heterosexual masculinity of the troop. Even though
some judges believed the conditions of war made same-sex contact more likely, they still
continued to criticize and punish soldiers accused of violating 8175.

For Obergefreite Robert B., accused of violating 8175 in three instances, the
judge dismissed any consideration of the effects of abstinence in his determination of
punishment. The judge argued that the accused “had no sexual emergency. He was as

recently as in January on home-leave and after returning to the troop in France...did

%9 BA-MA $236, Gericht des Pz. A.O.K. 3, Strafsache gegen den OT.-Stammarbeiter Alfred H.,
31.10.1944, wegen 8175a, 1. The concept of homosexuality as an epidemic which must be stopped seems
to have its origins in the 1935 dissertation of Rudolf Klare, Homosexualitat und Strafrecht. This
dissertation provides further evidence that the statements of the military judges were a product of the
environment in which they operated, including the homophobia of the Nazi regime as well as that of the
pre-Nazi period, rather than the result of individual sentiments about homosexuality. See Oosterhuis, 190,
for a discussion of Klare.
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frequent a bordello several times.”* The accused was criticized because, the judge
argued, his “immoral acts against young comrades crudely offended the discipline in the
field, and the honor of his comrades,” and because the accused knew he was committing
a punishable act. Mitigating circumstances were offered, however, because the accused
confessed, regretted his crime, and “until now was well evaluated in the assessments of
his superior officers.” As was the case for men accused of rape, confessing and regretting
the crime, as well as a good evaluation by his superiors functioned as mitigating
circumstances. However, Robert B. was criticized for damaging to the discipline of the
troop, a violation of military masculinity, and for offending the honor of his comrades.
The judge’s comment about the importance of comrades is of particular importance,
given the emphasis on camaraderie and strong homosocial, but not homosexual bonds,
among soldiers.

Grenadier Karl W., accused of touching the genitals of another soldier, was
commended for confessing his crime, and because “he fought the enemy as a combat-
ready soldier.”®" No further mitigating circumstances were offered; the judge refused to
consider abstinence as a reason for the same-sex contact because “all soldiers can count
on leaves only after long times, and they therefore are all in the same or similar

situations.” The accused had also been previously punished twice for violations of §175,

20 BA-MA S99, Gericht der 1. Panzer-Division, Strafsache gegen den Obergefreiten Robert B., 12.5.1943,
wegen 8175. Despite being well evaluated by his superiors, in 1935 Robert B. had served two months in
jail for a violating 8175.

#1 BA-MA S229, Kriegsgericht der 169. Inf. Div., Strafsache gegen den Grenadier Karl W., 29.12.1942,
wegen §175.
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and “in the interest of retaining moral cleanliness, as well as order in the troops, one had
to decide on a multi-year sentence.” It is interesting that in this case, when the accused
had actually been convicted of previous violations of 8175, there is no discussion of
whether the accused might actually be a homosexual, or at least a chronic offender. In
fact, the judge believed that the accused did not have an “unnatural disposition,” just that
he had had little sexual intercourse with his wife, and had no leave for 20 months.
Feldwebel Johann K. faced two trials for violations of §175. He was first

convicted of having sexual contact with a subordinate,?*?

and the next year the first case
was combined with another charge of having sexual contact with a man under the age of
21.% In the first trial, the judge believed the accused “undertook the crime because of an
inner propensity” because he gave the impression of having an “unmanly, soft, and
nerveless character.” In the second trial, the judge refused to accept abstinence as a
mitigating factor, stating: “in order to act as a deterrent, such crimes must be acted
against with all possible strength. The longer the war lasts, the greater is the danger of
sexual abstinence.” The judge also considered as reason for severe punishment that the
accused may have damaged the young man for his entire life. The judge also argued that
the accused had an inner drive for such contact because he not only attempted to have

sexual contact with the two men mentioned in this case, but had previously displayed an

interest in other young men, and thus had a homosexual disposition. This soldier, with

22 BA-MA S239, Gericht der 299 Inf. Div., Strafsache gegen den Feldwebel i. Fwd. Johann Heinrich K.,
10.11.1943, wegen §175a, 2.

2% BA-MA $239, Gericht der der 200. Inf. Div., Strafsache gegen den Feldwebel i. Fwd. Johann Heinrich
K., 15.2.1944, wegen §175a, 2.
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his “unmanly” and “nerveless character,” with his homosexual disposition, was given the
most severe punishment, three years in a penitentiary, of the cases discussed thus far.
Johann K., despite the length of his punishment and the language used to describe him,
was still referred to as having homosexual disposition, rather than as being a homosexual.

What these cases demonstrate is that judges believed that abstinence would lead
to some kind of sexual contact, be it consensual or forced sexual contact with women of
occupied territories, same-sex contact with other soldiers, or same-sex contact with men
of the occupied territories. Despite these beliefs, however, that men needed sexual
intercourse, soldiers were still expected to control their behavior. In the case against
Hauptwachmeister Alfred D., the judge very specifically refuses to consider abstinence
as a mitigating circumstance because of the possible repercussions of such a decision.
The judge argued that he could not consider the fact that the accused “had no opportunity
for normal sexual intercourse for several months” because “tens of thousands of men find
themselves in the same situation.”*%*

Although abstinence was infrequently considered a mitigating circumstances, the
strong sex drive (starken Geschlechtstrieb) of the German soldier could be offered as an
explanation for same-sex contact. Obergefreite Blasius P. was charged with two counts
of violating §175.2°°> The judge considered as a mitigating circumstance that “men have

strong sex drives,” but that the accused had “acted like a weak-willed and nerveless

24 BA-MA S225, Gericht der 163. Inf.-Division, Strafsache gegen de Hauptwachtmeister Alfred D.,
22.1.1943, wegen 8175.

2% BA-MA S194, Gericht der 82. Inf. Division, Strafsache gegen den Obergefretien Blasius P., 5.8.1942,
wegen §175.
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soldier.” This soldier was criticized for not controlling his sexual desire, even though he
was expected to posses that strong sex drive. In this particular instance, the judge also
considered that the soldier, as an illegitimate child, had not been raised well, “enjoy[ing]
only insufficient breeding.” This, when combined with the soldier’s confession and
regret, were considered mitigating circumstances.

It was expected that German soldiers would have strong sexual desires, but it was
also expected that they control their sex drive, and if they failed in that endeavor, that
failure could be considered as reason for a more severe punishment. At the trial of
Schiitze Friedrich W., charged with violating §175, the judge stated:

[More severe punishment is required because] the accused, only for the sake of

the monetary advantage, permitted [himself] to be taken advantage of like a male

whore (ménnlichen Dirne), even though neither an inclination to same sex
activities, nor some financial need—he had a good income—could have prompted
him to do it.?®
Of particular interest in this case is that the accused, in the eyes of the judge, had no
reason for his actions. He was not inclined toward same-sex contact, and needed no
additional income; he just wanted to have sexual contact with another man. Not only
were his actions punishable for the lack of adequate motivation, but also because he had

acted like a woman, like a whore.?®” The judge then criticizes the accused for not

controlling his sexual desire, as is expected of the German soldier:

2% BA-MA S184, Gericht der 169. Inf. Div., Strafsache gegen den Schiitzen Friedrich W., 27.6.1940,
wegen §175.

27 The word “Dirne” is more frequently translated as “whore” rather than prostitute. The German word for
prostitute is “Prostituierte,” and the act “Prostitution.” “Dirne” invokes a more degrading connotation, a
less legalistic definition, of selling oneself; the accused did not just act like a prostitute, but like a whore.
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A further aggravating consideration is that, as a soldier, the accused pursued his

[sex] drive (Trieben), that a life under military discipline and order was not

effective in cleansing him in this respect. The accused must therefore, because of

these circumstances and the entirely objectionable nature of his behavior, be

brought back to the proper awareness.
In the case against Obergefreite Johann M., the accused explained his same-sex contact
by saying that his sex drive was so strong, it caused him to be rough with women, thereby
frightening them away. For this reason, he sought out sexual release with a fellow
soldier. According to the judge, the problem with Johann M. was that he found he
enjoyed same-sex contact: “the accused is not the type person with a penchant for same-
sex contact, but rather a person on the way to degeneration because he found a liking for
his actions.”*%

The judge in the case against Unteroffizier Ernst H. acknowledged H.’s strong sex
drive: “The act has to be regarded as a single occurrence since H. tried by all means to
satisfy his sex drive; in so doing, he was unconcerned who the partner was.”** Although
H. was ultimately condemned for not controlling himself, the strength of his sex drive
acted as a mitigating circumstance:

During the punishment proceedings, the tenacity with which the accused

conducted his immoral acts was to be considered as strongly aggravating the

punishment, as well as the fact that he did not resist his [sex] drive. Further to be
considered as cause for severe punishment was, that the accused through his
conduct severely endangered the reputation of the Unteroffizier corps. As

mitigating the punishment could be considered, that it probably was just a one-
time lapse of the accused caused by the strong sexual arousal at that time.

2% BA-MA $148, Gericht der 20. Panzer-Division, Strafsache gegen den Obergefreiten Johan M., 5.4.1944,
wegen §175.

2% BA-MA S171, Gericht der 377. Inf. Division, Strafsache gegen den Unteroffizier Ernst H., 29.12.1942,
wegen §175.
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This statement demonstrates the tensions inherent in German concepts of masculinity—
men should have strong sexual desires, but should control them; if they could not control
them, however, they should not necessarily be too severely punished, because they were

supposed to have a strong sex drive.

The Image of Heterosexual Masculinity

Men accused of sexually abusing women were very rarely described in any
physical detail. Occasionally, the judges remarked on their strength, but more frequently
commented on soldierly ability, courage, and bravery. In 8175 cases, however, men
accused of same-sex contact were frequently evaluated on the basis of appearance; the
judges commented on how manly, or rather un-manly, the soldiers appeared to be.
According to Stefan Micheler, the regime considered homosexuals to be “degenerate and
unhealthy,” and believed they “could not be assimilated into the Aryan German ideal.
‘Alien to the species,” they were excluded from the Volksgemeinschaft...”*%
Furthermore, “such men were the antithesis of the National Socialist masculine ideal,
which linked manliness to physical and mental strength, heroism, and a capacity for self-
sacrifice—an ideal that achieved its apotheosis in the figure of the soldier. Unlike this
ideal figure, ‘homosexual’ men were soft, effeminate, and unable to exert the control over

physical urges.”** Micheler writes that the conception of homosexuals as failing to meet

the “masculine ideal” was not new to Nazism, and the Nazi treatment of homosexuals

3% Micheler, 96.

301 1hid.
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was fraught with inconsistency. Harry Oosterhuis writes that “’Homophobia’ was not
part and parcel of a coherent nazi [sic] ideology and neither was homosexuality the object
of a unanimous biomedical approach.”** | would argue homophobia was part of Nazi
ideology; it was a particularly racialized aspect of the ideology that allowed Nazis to
define their own masculinity, as well as that of German soldiers, and German men more
broadly. Himmler himself said “*Homosexual men are enemies of the state and are to be
treated accordingly. It is a question of purifying the body of the German nation and the
maintenance and strengthening of the power of the German nation.”** Homophobia had
to be a part of Nazi ideology because of the importance of heterosexual masculinity to the
functioning of the Nazi state; there can be no hegemonic masculinity like that of the Nazi
regime without the challenge posed by homosexuality. As Mike Donaldson argues,
“Heterosexuality and homophobia are the bedrock of hegemonic masculinity...” and “A
fundamental element of hegemonic masculinity, then, is that women exist as potential
sexual objects for men while men are negated as sexual objects for men.”** We can see
this in the court-martial documents—women, even those considered inappropriate sexual
partners, were accepted as “sexual objects” for German soldiers, whereas almost all
sexual contact between men was punished.

The attack on homosexuality, while not unique to Nazism, was couched in terms

that did make it unique—the construction of a particular kind of German man, and a

392 Oosterhuis, 204.
393 Stiimke, 159.

%04 Mike Donaldson, “What is Hegemonic Masculinity?,” Theory and Society, 22, no. 5 Special Issue:
Masculinities (October 1993), 645.
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particular kind of German nation. The court-martial documents demonstrate the same
construction of those identities. The Nazi approach to homosexuality was as coherent as
any gender ideology, which is to say fraught with tension, and certainly at least as
coherent as Nazi racial ideology. For the most part, soldiers who engaged in homosexual
contact were harshly criticized, but occasionally, when the soldier did not exhibit
characteristics associated with a “true” homosexual, or when the soldier otherwise
adhered to norms of heterosexual masculinity, his sentence could be mitigated. These
court cases demonstrate that the construction of masculinity was subject to tension, and
what it meant to be heterosexually masculine was constantly being negotiated. However,
the linguistic machinations involved in negotiating the landscape of gender were familiar
to the participants. These discussions of effeminacy and physical strength were not
unique to Nazism; rather the invocation of particularly racialized terms, such as Volk or
Volksgemeinschaft added a new dimension to an established landscape of rhetoric. Thus,
the conversations about the masculinity of these men were not just occurring along the
axis of gender, but also along that of race.

Gefreite Josef H., charged with four counts of violating 8175 for having sexual
contact with several Russian prisoners of war,*® was referred to as “quiet, introvert in

character, and somewhat effeminate.”**® The case of San.-Obergefreite Eberhard P.,

%5 BA-MA S116, Gericht des XXXXVII. Pz. Korps., Strafsache gegen den Gefreiten Josef H., 20.11.1942,
wegen Unzucht zwischen Ménnern (presumably §175, although the Feldurteil does not give the specific
law H. was accused of violating).

%06 BA-MA S116, Feldlazarett, 30.10.1942, Beurteilung.
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accused of same-sex contact and insult (Beleidigung) is particularly complicated.*”’

Supposedly, P. took his clothes off and sat on the bed of his superior Oberarzt Joachim
B.; when his superior returned to his room, he, despite his surprise that P. was undressed,
sat beside him on the bed and put his hand on his shoulder. According to W., who later
became a witness in the trial, P. told him that he and B. had had sex. Oberarzt B. denied
that any sexual contact had occurred, and that he had not taken seriously P.’s declaration
of love because he was always theatrical. B. also did not think that P. had a homosexual
disposition. The judge believed that B. gave no indication that he had a contrary sex
drive (kontrarsexuellen Triebrichtung). Because he had no same-sex desire, B. could not
have started any sexual contact with P., and he was cleared of all charges. P., however,
was not cleared of the charge of violating 8175, and the judge explained the need to
punish P. as follows:
The case against the accused P. is different. He has a certain, but not a
pronounced, inclination toward homosexuality. B. indicated that P. made funny
(komisch) and overly dramatic motions, and had imitated women and degenerate
men. The witness W., who knew P. for a long time, also indicated that he always
acted in a somewhat funny way, so that sometimes one had to reach the
conclusion that he was gay (Schwul). P. came across as if he would want
to snuggle up and, while doing that, said “oh, you.” Until now, he always had
taken this as an act. Evidence of the sexual inclination of P. is also found in his
entire behavior toward the accused B., especially the fact that he made
declarations of love toward him, using the words “I love you.”
The charges against P. were not dismissed because of his failure to adhere to concepts of

heterosexual masculinity. He was evaluated on the basis of his character, which was

deemed to be soft; but also on the basis of his physical movements, which were deemed

%7 BA-MA S160, Gericht des Pz. AOK 3, Strafsache gegen den Oberarzt Joachim B. and den San.
Obergefreiten Eberhard P., 25.6.1943, wegen §175, and in the case of P. §91 MStGB (Beleidigung).
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feminine and degenerate; on his way of speaking, theatrical; and on the content of his
speech, his declaration of love for another soldier. In all aspects, P. failed to meet the
expectations of masculinity, and these were the reasons invoked by the judge as cause for
punishment. The judge must have believed that the sexual contact was not of a severe
nature, because B. was released, but P. had to be punished both for sitting on the bed
naked, but also for his un-manly conduct. P., believed to be the individual who desired
same-sex contact, received a combined sentence of eight months in jail, two months for
violating 8175, and seven months for the other charges of Beleidigung (he was charged
with insult for telling W. that he had had sex with his superior). Given the ways in which
the accused was described, one would expect a more severe sentence, but the sexual
contact in this case was minimal, and given that the second soldier involved was released
completely, it may be that P. was punished simply for exhibiting the characteristics the
judge condemns him for, rather than for any sexual contact. The judge argues the
following in his final determination of punishment:
With respect to the severity of punishment, there was only one mitigating
circumstance for the accused, that he has not been previously punished.
According to the evaluation of his Kommandeur, he has a soft and superficial
character, has a poor soldierly attitude, and is also not satisfactorily productive in
his duty. Among his comrades, he is little loved. The whole conduct of the
accused shows that he is a man with a poor character and foul attitude.

Geoffrey Giles, in his own analyses of court cases for soldiers accused of violating 8175

also points to the discussion of the appearances of those involved in the cases.*® Giles

%8 Geoffrey J. Giles, “The Denial of Homosexuality: Same-Sex Incidents in Himmler’s SS and Police,”
Journal of the History of Sexuality 11, nos. 1/2 (January/April 2002), 275.
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illustrates what he calls “the conflation of sex and gender roles,” by discussing how the
court criticized one accused soldier for “look[ing] like a girl in love and moan[ing]

strangely all the while.”**

P. was clearly acting like a “girl in love,” he was referred to
as acting like a woman, and had admitted that he loved a fellow soldier. In this case, it
was the appearance of the accused, rather than the acts, which required severe
punishment.

Just as appearing to be homosexual, being insufficiently manly, could be used to
justify punishment for violations of 8175, failure to meet expectations of what
homosexual men looked like could also be used as a reason to mitigate punishment. The
judge did not want to give a severe punishment to Flieger Wenzel S., who was charged
with same-sex contact when another man inserted his penis between S.’s thighs; this
occurred about ten times. The accused stated that he was not interested in the other man
in an erotic way, and had first attempted to resist the action. The judge believed that the
accused did not want to participate, and stopped fighting because he was afraid of the
other man. The judge continued:

The accused also does not make a particularly soft impression as would a young

person inclined to unnatural contact. He seems not to be completely sexually

developed, it was determined that he was entirely inexperienced in sexual
things.**°

%9 Ipid., 275. The discussion of moaning was also an issue in the case against Obergefreiten Paul M., who

was castigated for “moaning like an animal, indeed like a woman...” BA-MA S41 Feldkriegsgericht des
Kommandierden Generals des V. Fliegerkorps, Strafsache gegen den Obergefreiten Paul M., 19.2.1940,
wegen §175.

319 BA-MA S59, Feldgericht des Héheren Flieberausbildungskommandeurs 77, Strafsache gegen den
Flieber Wenzel S., 11.2.1942, wegen Unzucht zwischen Mannern (no specific law is mentioned).
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The image of heterosexual masculinity was not only based solely on physical
appearance, but on sexual history as well. If the accused could prove that he had
previously had sexual intercourse with a woman, or many women, and that he had been
having sexual contact with women for a lengthy period of time, this could function as a
mitigating circumstance in the sentencing proceedings. So, for example, the judge
criticized Oberleutnant Erwin M. for not being an active participant in heterosexual
intercourse:

...the accused, according to the evaluation of the Stabsarzt Dr. G., is shown to be

a man with a significantly weak sexual drive with respect to women. The accused

very rarely has had contact with women, and until now has had sexual intercourse

at the most 6-8 times. In these cases, he got to it more by accident and without
him playing an especially active role in it. Noticeably, a recurrence of the sexual
contact with the same partner never occurred.*
Obergefreite Paul M., accused of throwing a fellow soldier to the ground and trying to
grab his genitals, offered his sexual history with women as proof of his heterosexuality.
He stated that his first sexual intercourse had been at age eighteen, that it occurred
monthly after that, and that he had always found his sexual release with women. In fact,
M. testified that he had had sex with a woman over Christmas (his testimony was given

in February), but that he could not remember her name as they had just met that day.**?

The judge did not believe M.’s claims of heterosexuality, particularly this latter claim.

1 BA-MA S139, Gericht des Pz. AOK 3, Strafsache gegen den Oberleutnant d. Res. Erwin M., 12.6.1943,
wegen 81753, 2.

#12 Offenliche Sitzung, Feldgericht d. Kommandierden Generals des IV. Fliegerkorps, 19.2.1940.
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Such behavior, argued the judge, was a typical defense of men with same-sex inclinations
who were trying to deny their nature.*"

Frequently, however, claims of sex with women were invoked as a reason to
mitigate the severity of the sentence. According to the judge, Feldwebel Erwin H.,
accused of three instances of sexual contact with his subordinates, and in one case with a
man under the age of twenty-one, was not a “compulsive offender” (Hangtaterschaft)®**
because, before entry into the military, he had a great deal of sexual contact with women;
he was the father a three or four year-old illegitimate child; and had a standing
arrangement for sex with a woman in Thiiringen.**> Obergefreite Hermann Z., a male
nurse accused of having sexual contact with a severely wounded soldier for whom he
cared, was given the benefit of the doubt by the judge. The judge believed that external
circumstances had created in Z. a drive for same-sex contact, and that, because he had
been married and had sex with women, the accused would not necessarily commit a
violation of §175 again, that he was not hopeless and could have a normal family life.3!®

Claims of heterosexual activity also worked in the case against Obergefreite Edmund M.

and Obergefreite Hans L., who were charged with drunkenness rather than violating

13 BA-MA S41, Feldkriegsgericht des Kommandierden Generals des IV. Fliegerkorps, Strafsache gegen
den Obergefreiten Paul M., 19.2.1940, wegen 8175.

314 In “The Denial of Homosexuality,” Geoffrey Giles translates Hangtater as a “compulsive offender”
(285), so in this case, the accused did not commit his crime because he belonged to a community of
“compulsive offenders.”

1> BA-MA S69, Gericht der 14. Inf. Div., Strafsache gegen den Feldwebel Erwin H., 19.1.1945, wegen
8175.

%18 BA-MA 5108, Gericht des Kommandanten des riickw. Armee-Geb. 584, Strafsache gegen den
Obergefreiten Hermann Z., 6.24.1944, wegen §175.
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8175. The judge believed that the two men had had sexual intercourse with women while
serving in Greece, that they had visited a bordello, and that their sexual contact was a
result of alcohol and the “hot climate” of Greece.*'” As was demonstrated in the second
chapter, previous sexual contact worked to the disadvantage of women accusing German
men of rape. A sexual history rendered the woman at the least unbelievable in a court of
law, and at the most, unrapable because she must have in some way invited the sexual

contact.

Wieder gut zu Machen

Clemency applications written by convicted soldiers, or by family members,
demonstrate a general understanding of the importance of heterosexual masculinity. It
was not only the judges who invoked a language of masculinity and heterosexuality, but
other participants in the trials as well. A letter written by the father of Unteroffizier
Heinrich E., demonstrates the association of frequent heterosexual contact as a negation
of homosexual contact. The father writes: “It is for me completely unbelievable that my
son could be a homosexual. According to letters from the comrades of my son, he has
always had contact with girls.. 318
Not only do the clemency letters invoke heterosexual contact as evidence against

a homosexual disposition; they also demonstrate the importance of fighting at the front in

order to regain one’s honor, and in some cases, to reclaim one’s masculinity.

317 BA-MA S130, Gericht der 1. Panzer-Division, Strafsache gegen den Obergefreiten Edmund M. and
Obergefreiten Hans L, 24.10.1943, wegen §330a (Volltrunkenheit).

%18 BA-MA S16, clemency letter from Karl E., September 7, 1940.
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Obergefreite Heinz V. wrote the following after his sentencing for two cases of same-sex
contact:
| ask the field court for parole to the front. | regret my misdeed because (among
other reasons) | have been excluded from doing my duty as an honorable soldier
at the front, and must idly watch in a time where the Fatherland needs every man.
| have the strong desire to demonstrate at the front that | am an adequate soldier,
in order to atone for my crime.3*
These clemency applications indicate that the soldiers understood the gendered landscape
in which they functioned, and they turned to their benefit the language of gender
ideology. Feldwebel Friedrich A. also asked for the opportunity to reclaim his good
name by fighting at the front, writing “I therefore ask for a mitigation of my sentence,
and [ask] through special front-deployment to make good my crime and become again a
decent person (anstandiger Mensch).”*?° Gefreite Alfred M., accused of violating §175a,
also asked for clemency on in order to carry out his duty, which the previous chapter
established as an important aspect of military masculinity. Alfred M. wrote:
| ask the judge to suspend my punishment until the end of the war, in order to give
me, as a long-time combatant, the opportunity to erase my misconduct, which was
not of a military kind. As a soldier, it is for me the greatest shame that I cannot
fulfill my duty in this heroic time.3*

Alfred M. invokes the discourse of the Nazi regime when he writes: “I assure the court

that I will never again stray from the correct path, and that | will serve my Fatherland

319 BA-MA S77, Gesuch, 22.6.1942.
%20 BA-MA $100, Gnadengesuch, 14.7.1943.

%21 BA-MA RW 55/174, clemency letter from Alfred M., May 16, 1940.



169

faithfully to gain the ultimate victory.”*> M. recognized the importance of having
previously served in the military, and understanding his punishment as a blemish on his
record, he consistently mobilized the language of the military in his clemency
applications:

The undersigned asks the high command court to be permitted to prove his
German patriotism, as well as his readiness for action...As a veteran of the World
War, it is particularly difficult for me to have to sit idly in jail in this time of war,
when every soldier is needed. For these reasons, | ask the high court to give me
the opportunity to make good my misconduct. | have the honest and sincere
desire, through officiousness and achievement to erase this dark mark on my life,
and therefore ask the high court to grant my release to the front.*?®

Wachmeister Bruno P. argued that he had completed his required service before
the war (aktiv Dienstzeit), and had served in the military since the start of the war. He
continued:

Through the honors | acquired, I have proven that | have until now fulfilled my

duty in the battle for the Greater German Empire (Grossdeutsche Reich)...I regret

the crimes | am now charged with from the bottom of my heart, and promise to

prove myself as a brave soldier on the front line in order to atone for my guilt.***
P. also brings up his father’s military service, and his failure to meet the expectations of
his father, as a veteran, as reasons for clemency:

I am the only son of my parents and would like, during this difficult time, to spare

my severely war-disabled father the anxiety of knowing that his son is no longer

in the front lines of the German army. By once again promising to demonstrate

my serious desire for parole through bravery and courage on the front line, |
sincerely ask the Oberbefehlshaber of the Army to grant my clemency request.

%22 BA-MA RW 55/174, Gesuch um Straferlass, 3.11.1940.
¥3 BA-MA RW 55/174, Gesuch um Strafaussetzung, 21.8.1940.

%24 BA-MA S37, Gnadengesuch, 14.6.1944.
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P. relies not only on a promise of bravery, but on a family history of military service, as
well on his own previous service to the Grossdeutsche Reich. He invokes all the tropes
of military masculinity, as well as the language of Nazi German conquest in his reference
to the new, greater German empire. The wife of a soldier convicted of violating §175
also calls upon that vocabulary in her request that her husband be released from jail: “I
would find it my greatest happiness if my husband would be allowed to fight for the
Fiihrer and Germany.” ¥

Aside from the question of whether they worked, these clemency applications, by
soldiers and their family members, demonstrate a particular understanding of what it
meant to be a soldier, and how one could correct any blemish to their soldierly record—
through battle. It was through the physical act of fighting, which distinguishes soldier
from civilian, than men could regain their soldierly honor, and make good the violation of
masculinity. These documents also illustrate that the soldiers, and their families, were
participants in the discursive negotiation of constructs of the identities of soldier,
masculinity, and German, which is remarkable when one considers the lack of autonomy
granted to all Germans under Nazism: German men were to have sex for the state, for
strength, and to produce children; German women to procreate; male children were not to
be disrupted from their “normal,” heterosexual path of development; and female children

were considered adult German women in training. The clemency applications are one of

the few arenas in which we see the subjects acting with agency, attempting to change the

25 BA-MA S123, clemency letter from Frau K., May 24, 1940.
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outcome of their cases by using the established discourse of soldierly masculinity and to

reclaim that lost through the commission of a crime.

Conclusion

Even though violations of §175 do not necessarily constitute instances of sexual
violence, the inclusion of these courts-martial, considered sex crimes by the German
military and Nazi regime, is necessary to understand the importance of heterosexual
masculinity, and the ways in which it was negotiated, to Nazism as a whole. The cases
described above demonstrate that men accused of homosexual activity were evaluated
according to standards that frequently differed from those used to evaluate men accused
of heterosexual rape and child abuse. The excuse of forced abstinence did not obtain in
cases of homosexuality, and even if the court acknowledged that the accused had not had
access to heterosexual intercourse for a long period of time, as a German soldier he was
expected to control his sexual desire, which as a German man was necessarily believed to
be a strong drive. Men were judged on physical appearance, affect, and language, and in
some cases, were determined to exhibit characteristics associated with “true”
homosexuals. At the same time, if men usually acted in accordance with norms of
masculinity, by having frequent sex with women, fathering illegitimate children, or acting
with particular bravery, then the same-sex contact was often considered an aberration.
Men accused of heterosexual rape were not subject to the same kind of evaluations, and
their previous sexual history was largely irrelevant to criminal proceedings, unless they
had a history of sexual violence. The emphasis on previous heterosexual contact is of

note given that men accused of rape were not questioned about frequency of sexual
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intercourse, unless the court believed rape was a result of abstinence, and the fact that any
sexual history outside of marriage in the case of women accusing German soldiers of rape
was grounds for dismissal, the disregard of women’s testimony, or the belief that the rape
was not traumatic because the woman was obviously used to sexual contact, and had
perhaps invited the sexual attention.

That Nazis persecuted homosexuals is not a new claim; the argument that
homosexuality was punished because it violated norms of masculinity has also been made
before, although some scholars continue to argue that men were punished for homosexual
behavior because they were not contributing to the propagation of the German race.>?°
What these court documents illustrate, however, is the mutability of the identity of
homosexual, and the fragility of concepts of heterosexual masculinity. The military used
these courts-martial to determine what should and did constitute homosexual behavior,
and whether the accused demonstrated a disposition for homosexuality. Given the
number of men punished for homosexual contact, one might expect a more coherent
definition of the category homosexual, or a more coherent understanding of the behaviors
to be engaged in so that a charge of violating 8175 obtained, but the fact remains that the
Nazi regime tied its own hands when it broadened the definition of §175. True, more
men could be punished for same-sex contact, but the question of whether they were all to
be punished the same, whether there were reasons for their behavior, and whether they
were “truly” homosexuals remained unanswered. This issue was particularly problematic

given the emphasis of the German military on the importance of camaraderie, with the

%26 See Stiimke for a discussion of homosexuality and the threat to population growth.
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caveat that such emotional closeness not translate to a physical relationship; the fact that
it was believed that men had to have access to sex, but were surrounded primarily by
other men; and finally the fact that the men were, ostensibly, forbidden from fraternizing
with women of occupied territories. From the court documents, it occasionally appears
as if the military judges looked for reasons to mitigate the punishment of men accused of
same-sex behavior. The timing of these sentences mattered little in practice; men could
be sentenced to years in prison during the final years of the war, when the Nazi regime
needed every soldier, and could be given week or months-long sentences early on, when
the military was successful in its endeavors. Why, then, did the military not just punish
all men accused of any form of same-sex contact, keeping in mind that such contact was
believed to threaten the success of the nation? The answer is, in part, the fact that not all
homosexual contact was considered equally severe, and similarly, not all homosexuals
(or more accurately, men with a homosexual disposition) were created equal. Those men
whose same-sex contact was otherwise qualified by adherence to norms of heterosexual
masculinity were better men, better soldiers, than those who looked effeminate or acted
like women; sometimes appearance mattered more than action, and those men who
looked or acted particularly feminine were punished, even if the sexual nature of their
crime was unclear.

Violations of §175 were believed to threaten the heterosexual masculinity, and
thereby the strength and success, of the military and of the German nation as a whole.
The Nazi regime believed that a single same-sex encounter could disrupt “normal”

development, and result in an increased number of homosexuals, which would then again
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threaten the nation. By contrast, heterosexual rape was not considered a threat to the
development of women or female children, as it was assumed that they would have
heterosexual sexual intercourse at some point. Moreover, rape was considered as proof
of strength—strength of the man, strength of the nation, particularly in cases of
occupation, and in Nazi rhetoric, strength of the race. Homosexuality, however was
evidence of weakness, of an inability to control oneself, of femininity, and if discovered
by the enemy, weakness of the nation and the race. Given the belief that homosexuality,
either chronic or sporadic, threatened the German nation, under the rhetoric of Nazism
the German race, it is not surprising that the judges called for the extermination of the
behavior.

What the analysis of the language used to criticize German soldiers accused of
homosexual behavior demonstrates is that the German military, frequently using the
language of the Nazi regime, as did the subjects in their clemency applications, was
attempting to create and maintain the identity of German man. Harry Oosterhuis writes
that “the Nazis did not regard homosexuality in general as a biological feature of an
inferior minority, as might have been expected of their racism, but saw it as a contagious
social disease. Racism cannot form an explanation for the persecution of homosexuals,
for most of the men who displayed homosexual behavior were in the Nazis’ eyes
‘Aryans.””*?" | would argue that Nazi racism, as incoherent as it was, did explain the

persecution of homosexuals because they were being punished for not acting as German

%7 Harry Oosterhuis, ed., Homosexuality and Male Bonding in Pre-Nazi Germany: the youth movement, the
gay movement, and male bonding before Hitler’s rise (New York and London: The Hawthorn Press, Inc.,
1991), 249.
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men were expected to act. Furthermore, while they may still have been “Aryan,” they
were less “man” than Aryan men not accused of same-sex contact. The intersection of
race and gender in the persecution of homosexuality cannot be untangled. The
individuals involved in these court cases used the language available to them, the pre-
established gendered vocabulary attacking homosexuals as effeminate, threatening, or
criminal, combined with that which they understood from Nazi racial ideology to
construct a coherent category of German man. The fact that the various aspects of this
identity were constantly in flux, as demonstrated by the myriad of ways in which the
judges attempted to define the threat posed by homosexuality and the reasons for
excusing homosexual behavior, further demonstrates the inherent fluidity of gender
identity. The concept of German masculinity could not be pinned down because gender
identity cannot be concretized, but only exists as it is defined against other fluctuating
identities—heterosexual German man, German woman, foreign woman, foreign man.
Whereas there was little agreement or understanding of what constituted the category of
racial inferior, it was easier to understand the identity of German man, given a long
history and available rubric for the establishment of such an identity. The difficulty in
creating the category of “racial inferior” lay in the fact that the category came into
existence only with the advent of Nazi ideology—there was no history on which to draw,
no language on which to rely as was the case for the defining of heterosexual German
man against homosexual German man. Only as the Nazi regime and the German military
moved east, providing the context in which German and non-German as racial identities

could be comprehended, did the opportunity to create the Nazi identity of German man
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arise, but again, the negotiation of this identity relied on a pre-established language and
previous understandings of the differences between homosexual and heterosexual
masculinities. The new addition to this existing landscape was the rhetoric of race
invoked by the use of particular phrases, such as Volk, Volksgemeinschaft, and
Fatherland, which demonstrated that the subjects of these courts-martial were at least
attempting to if not internalize Nazi ideas to the extent that they understood them, then at
least to mobilize them for their own benefit. The chapter on constructions of femininity
demonstrated the difficulties the regime, and thus the military, faced in defining the
category racial inferior, and further illustrated that, again, the familiarity with gendered
language proved more important to evaluations of soldiers accused of rape than the
incoherent and short-lived racial ideology of the Nazi regime. The following chapter on
child abuse will reveal the almost complete absence of any discussion of the race of the
children abused by German soldiers, while demonstrating the importance of concepts of
normative gender roles, particularly for female children, in the determination of

punishment.



CHAPTER V

“SHE MAKES A SENSUAL IMPRESSION”:
THE SEXUAL ABUSE OF CHILDREN
The previous chapters have established that assumptions about appropriate
behavior for men and women affected the determination of punishment in charges of rape
and violations of 8175. The same is true in cases of child abuse; the expectations of adult
women discussed in previous chapters obtained for female children as well. The alleged
threat to the strength of the military and the nation posed by homosexuality was similarly
present in cases of the sexual abuse of male children. Other scholars have examined the
abuse of children by German soldiers; however, they have not examined in detail the
ways in which male and female children were conceived of by the German military and

Nazi regime, nor have they analyzed the ways in which abusers were discussed.3?

%28 David Raub Snyder, Sex Crimes under the Wehrmacht (Lincoln and London: University of Nebraska
Press, 2007) focuses on cases of incest, which this work does not. However, as he admits himself, he
cannot draw any conclusions from the analysis of these cases, except to say that there was a “potential for
considerable discrepancies in punishments imposed for [incest and child molestation],” 170. In cases of
child abuse, Snyder also consistently mentions issues such as “paternalism,” and “caste,” as well as how
useful the soldier was considered to be as mitigating circumstances. He does not, however, make any
explicit link between Nazi gender ideology and the determination of punishment, nor does he examine the
differences in how male and female children were constructed as relevant to the determination of
punishment. He writes: “Other than paternalism and an apparent class bias, few perceptible trends in
jurisprudence emerge in the documents of child molestation cases tried before field and reserve courts”
(182). Given that he acknowledges the trends of paternalism and class, it is surprising that he does not then
refocus his analysis through a lens of gender. The cases discussed in this chapter will make clear the
importance of gender ideology, what Snyder incorrectly and rather dismissively calls “paternalism,” which
he does not define, to the court proceedings. Snyder acknowledges that race seems to have played little
role in the determination of punishment in these cases, but remains wedded to the lens of Nazi racial

177
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Although the law against the sexual abuse of children, §176 section 3,

gives the
age of consent as 14, which means all sexual contact with a child under that age was to be
legally punished, what the documents indicate is if the judges or accused believed the
child looked over 14, charges of child abuse were not lodged, or could be dismissed.
Furthermore, the judges believed female children could entice soldiers into sexual
activity; they were held responsible for the sexual abuse, although that belief was counter
to the law. Moreover, determinations of punishment were not based on whether a
standard of evidence had been met, on whether the soldier had sexually abused a minor,

but rather on the perceived effect of that abuse. Mitigating circumstances could be

offered if the judge believed the girl to be un-traumatized by the abuse and if the judge

ideology, arguing that “...little in the case files suggests ideologically based jurisprudence in cases of child
molestation and incest. On the contrary, class bias, caste consciousness, and paternalism appear far more
influential than the Nazi Weltanschauung in the courts’ decisions and thus had a far greater impact on the
defendants’ fates” (188). What Snyder fails to recognize is that “paternalism” is part of “ideologically
based jurisprudence,” that “paternalism,” which is actually a product of Nazi conceptions of masculinity
and femininity, themselves a product of German gender ideology, is part of the Nazi Weltanschauung, and,
as will be demonstrated, played an important role in the court proceedings. Birgit Beck, Wehrmacht und
sexuelle Gewalt: Sexualverbrechen vor deutschen Militéargerichten, 1939-1945 (Paderborn: Ferdinand
Schoningh, 2004) also discusses the sexual abuse of female children, but she does so in the same context as
her analysis of the rape of adult women; she does not treat child abuse as a particular crime. She discusses
the concept of sexual honor, the importance of a childlike appearance, and medical evaluations of abuse.
She does not, however, analyze in depth the ways in which female children were described as sexual
beings, the various ways in which they were blamed for sexual abuse. Nor does she examine the language
used to criticize soldiers for their behavior, while at the same time excusing their actions if they accorded
with concepts of military masculinity. Beck does not examine in depth the fact that racial ideology appears
to play little role in the prosecution of child abuse. Lastly, and of great importance, Beck does not analyze
cases of the sexual abuse of male children, which provides, as will become clear, a great deal of
information about Nazi gender ideology.

%29 8176 section 3, from the 1871 Reichsstrafgesetzbuch, unchanged by the Nazi regime, is as follows: “A
punishment consisting of confinement in a penitentiary for a term not to exceed ten years shall be imposed
upon any person who: (3) commits lewd acts with persons under fourteen years of age, or induces them to
commit or to submit to lewd acts.” There is also a caveat about mitigating circumstances, which is as
follows: “If extenuating circumstances are present, the punishment shall be imprisonment for a term of not
less than six months,” The German Penal Code of 1871, Trans. Gerhard O. W. Mueller and Thomas
Buergenthal, with an introduction by Dr. Horst Schréder (South Hackensack, N.J.: Fred B. Rothman & Co.
and London: Sweet & Maxwell Limited, 1961), 102-103.
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believed the girl had not been morally damaged; there is never an explanation of how a
female child should have behaved to demonstrate trauma, nor is there an explanation of
how moral damage was gauged.*°

Women who acted in accordance with gender norms were judged as more
believable in court, and any sexual violence they experienced was found to be traumatic.
Men who transgressed the gendered expectations of German soldiers were subject to
severe criticism, and mitigating circumstances were not afforded them during the
sentencing proceedings. By contrast, those men believed to be good soldiers, to have
adhered to norms of military, German, and Nazi masculinity were often favored with
excuses that could result in a lesser punishment. In cases of child abuse, parallel
mitigating factors were available for men who abused female children and female
children were subject to gendered evaluations of behavior. If female children were found
to have acted in some way contrary to expectations, or if they were physically developed
beyond their age, according to the judge, they were frequently blamed for having
instigated the sexual contact; the judges also believed that they were, as sexually
experienced individuals, less traumatized by sexual violence. Young girls who adhered
to expectations were, like adult women, more frequently believed by the court, and were
also believed to have been traumatized by the sexual abuse. What the court documents

illustrate is that the racial quality of the children involved was not a factor in the

%0 The imposition of personal beliefs on the criminal court proceedings is not limited to the judges whose
decisions are examined in this chapter. Stephen Robertson, Crimes against Children: Sexual Violence and
Legal Culture in New York City, 1880-1960 (Chapel Hill and London: The University of North Carolina
Press, 2005), found that jurors in court cases of sexual abuse “show themselves willing to nullify laws, to
make decisions based on their own sense of what constituted a crime or an appropriate punishment, rather
than on an assessment of how far the evidence satisfied the legal requirements,” 5.
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determination of punishment. Rather, as is the case in prosecutions of men accused of
rape, the “gender quality” of the female child was of particular importance.

By contrast, male children were never blamed for having experienced sexual
violence, and all contact was believed to have caused profound, long-lasting trauma that
could sway young men from the path of “normal” sexual development. The military, and
the Nazi regime, feared that one instance of same-sex sexual contact could turn a young
boy into a homosexual, even though they could not necessarily define what it meant to be
a homosexual, thus threatening the strength of the military and the nation. This was not a
concern about the sexual abuse of female children because it was believed that they
would, at some point, have heterosexual intercourse, and thus sexual abuse at the hands
of a man would not disrupt them from their “normal” development.

According to Edward Ross Dickinson, in his statistical analysis of sex crimes in
Germany from 1882-1982, the rise of the Nazi regime caused a rapid increase in the
convictions of individuals accused of committing crimes against morality,®** but only
certain crimes were punished. As discussed previously, there was an enormous increase
in the number of men charged with and convicted for violating the laws against
homosexuality, but Dickinson also writes that “the Nazi period may have been a good
time to be a sexually predatory male.”**? Rape was not a concern for the Nazi party, nor

was the prosecution of incest, and after an initial spike in rates of criminality for the

! These crimes include among others homosexuality, rape, abuse of children, prostitution, and abortion.

%2 Edward Ross Dickinson, “Policing Sex in Germany, 1882-1982: A Preliminary Statistical Analysis,”

Journal of the History of Sexuality 16, no. 2 (May 2007), 231.
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abuse of children, there was a decline in the late 1930s. The decline in prosecution of
cases in which women and children were the primary victims—rape, incest, and
violations of 8176 section 3—suggest to Dickinson, that “[d]espite their rhetoric, the
Nazis were not in truth terribly committed to the family.”**®* The court-martial
documents similarly reflect an indifference to the welfare of female children, who were
often assumed to have caused and been unaffected by sexual abuse. The Nazi regime
was concerned about how the presence of soldiers would affect the behavior of young
girls.*** 1t was assumed that that these young girls were attracted to the soldiers, that
sexual relationships resulted from this attraction, and that the presence of soldiers “had a
detrimental effect on the morality of teenage girls.”**> Given this concern about
relationships between soldiers and girls, and the allegedly declining morality of the girls,
it is not surprising that the judges in these courts-martial often assumed inappropriate
behavior on the part of the girls. If young girls were expected to act in a particular way,
and they were already transgressing those expectations and acting immorally, then the
judges seemed frequently to have assumed that the soldier was not at fault, but was led
astray by the “wantonness” of the girl. However, when these girls comported themselves
in ways coded “proper” for their gender, then their testimony tended to be taken more
seriously, and the trauma of sexual abuse acknowledged, which is an important caveat to

Dickinson’s argument.

333 |bid., 232.

%4 Robert G. Waite, “Teenage Sexuality in Nazi Germany,” Journal of the History of Sexuality 8, no. 3,
451.

335 1bid., 451.
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Physical Development, Moral Quality, Intelligence, and the Absence of Trauma

Just as there existed assumptions about the appropriate behavior for adult women,
S0 too were there assumptions about the ways in which female children should behave.
Moreover, just as in cases of rape, when these notions of acceptable behavior were
violated, the testimony of female children was discounted, and the sexual abuse was
assumed to be less traumatic. However, there were additional factors that affected the
determination of punishment in cases of child abuse. Female children who were
physically developed beyond the expectations for their age were often portrayed as
sexually precocious. This belief that these female children were sexually experienced
often resulted in the assumption, on the part of the judges, that they were not particularly
traumatized by the sexual abuse. Another factor sometimes of importance in child abuse
cases was the status of the parents. If the parents of the female child were judged to be
morally inferior, or if the household was judged to be lacking in cleanliness or other
measures associated with the general “racial superiority” of German families, then the
child was considered morally inferior, and again was believed not to have been
traumatized by the sexual abuse.

In 1940, two men, Soldat Georg E. and Schiitze Richard L. were charged with, but
tried separately for having sexual contact with two underage German girls.**® Georg E.

was accused of, over several days, kissing a girl, reaching under her skirt and touching

%% BA-MA S181, Gericht des Stellv. Generalkommandos XI1. Armeekorps, Strafsache gegen den Soldat
Georg E., 16.7.1940, wegen 8176, 3. BA-MA S181, Gericht der 82 Inf. Division, Strafsache gegen den
Schitzen Richard L., 8.8.1940, wegen §176, 3.
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and then inserting his finger into her genitals. The judge wrote the following in the
sentencing proceedings:

During the sentencing, it spoke to the benefit of the accused that he has not been

previously punished for a similar offense and that the contact with the girl was not

severe, particularly as it did not come to sexual intercourse. Therefore, mitigating

circumstances could be allowed. Considered aggravating circumstances were his

persistent denial and that he continued the immoral behavior for a long time.
Georg E. admitted that he knew that the child was not yet fourteen years old, and he
admitted to kissing her. He did, however, deny that he touched her inappropriately. E.
was criticized for denying his crime, the admission of which, as discussed previously,
would have been taken as an indication that he was a good soldier. Of note is that E. was
poorly evaluated by his superiors, who found him mentally limited, secretive, extremely
mistrustful, irascible, and a person quick to irritation.®*” A doctor found him to be
physically and neurologically normal, but mentally slow, even according to his own
(E.’s) admission. Georg E. was ultimately diagnosed as a limited psychopath
(Beschrankter Psychopath) with explosive primitive (or savage) reactions.**® The girl,
M., twelve years old at the time, was described as not entirely dedicated to the truth.

By contrast, Richard L., accused of kissing a young girl, W., touching her

between her legs, and ejaculating on her upper thigh, was not convicted of having sexual

contact with a minor. L. was evaluated by his superiors as dependent, with a childlike

%7 BA-MA S181, 11. Inf. Regt. 158, 27.4.1940, Beurteilung.

%8 BA-MA 5181, Res. Lazarett Il (Nervenlazarett), 26.3.1940.
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mind, and as easily influenced and sensitive.** Regarding the older girl, W., who was
not yet fourteen years old, the judge said: “The witness W. is in contrast to witness M. a
well-developed and open-minded girl. She made a considerably older impression than
M. The accused could guess in good faith, that witness W. was already 14 years old.”
He continued: “According to the circumstances, [the girls] sought out the contact with the
accused. The court therefore is of the belief that both the girls did not object to the
immoral efforts of the accused.” Richard L. was acquitted because W. appeared older
than she was; she appeared to be fourteen years old, and thus Richard L. could not be
charged with violating the law against sexual contact with a minor under the age of
fourteen. Georg E. was convicted, despite M.’s alleged predisposition for lying, because
he was a poor soldier, with a “weakness for the female sex.” He was found to be
mentally slow, a limited psychopath with an inability to control his more base urges,
whereas L. was merely childlike and easily influenced. L. also sexually abused a young
girl, ejaculating on her leg, but because W. seemed older than she was and did not seem
to object to the sexual contact, and because he was a better soldier than E., he was
released.

In the 1941 case against Obergefreite Josef V., the judge dismissed the charges
and released the accused only because he doubted the morality of the German girl in
question. In his testimony, Josef V. frequently stated that he thought the girl with whom
he had sexual contact was at least sixteen years old; she was in fact thirteen. V. also

stated that:

%9 BA-MA S181, 11. Inf. Regt. 158, 17.4.1940, Beurteilung.
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[W]e advanced to intimate amusements, in which we kissed each other. Later |
gripped [her] under her pants, which [she] in no way resisted. In fact, she reached
into my pants, and I had the definite impression that she was not unfamiliar with
this, and that she was no longer a virgin (Jungfrau).®*°
The accused also described his encounter with the girl’s father, who “had long had the
suspicion that his daughter did not lead a moral life, and now he had the proof.” The
accused took the father’s statement as “confirmation of my assumption that [she] had
already had sexual intercourse with others.” Josef V. did not believe he could or should
be punished for his sexual intercourse with the thirteen year-old girl because “according
to her bodily composition, her clever demeanor, and talent for amusement, she made the
impression that she was at least 16 years old,” and because she “did not lack in sexual
[experience] and was not unaccustomed to sexual intercourse.”* In his sentencing
opinion, the judge said that “without question, [she] is developed far beyond her age, and
makes a considerably older impression than 13 years.” The victim stated in her
testimony that she told the accused how old she was, but the judge dismissed her
statement in the following way:
Even if [she] should have given the accused her exact age, it does not seem
impossible that the accused thought that this statement of age, as it often happens
with females, was not fact but flirting, because the condition of [her] body which
was developed far beyond her actual age and her experience and cavalier attitude
in sexual matters seem to speak too clearly against [her being thirteen].

This case is rife with assumptions about the appropriate behavior and state of physical

development expected of young girls. Because the girl was physically well developed;

¥9 BA-MA S78, Gerichtsoffizier Kdo. Flugh. Ber., Orleans, 2.7.1941, Vernehmungs-Niederschrift.

¥1 BA-MA S78, Feldgreicht des Kommandierenden Generals und Befehlshabers im Luftgau
Westfrankreich, in der Strafsache gegen den Obergefreiten Josef V., 25.8.1941, wegen §176, 3. The case
was suspended.
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because the accused believed she had sexual experience, although she herself described
the sexual intercourse as painful; because the judge did not believe she had been honest
about her age, and even if she had, excused the accused for not believing her because “as
it often happens with females” she lied; and because her father believed her to be
immoral, the charges against the accused were suspended, even though he admitted to
having sex with a thirteen year old girl.

In 1940, San-Gefreite Erich S. was accused of crimes against morality
(Sittlichkeitsverbrechen), a common term applied to cases of sexual misconduct of
varying Kinds; in this particular case, it was the sexual mishandling of a child under the
age of fourteen.*** He had placed a seven year-old German girl on his lap, “played with
her in peculiar ways,” and touched her on the buttocks. One month later, he touched her
on her stomach, just above her genitals. According to the court, the girl was the daughter
of a father who had been sterilized, and a mother whose morals were questionable. The
judge believed that what the defendant had done was “not of a very severe nature,” and
questioned the role of the victim by saying that she was “not entirely morally pure,” and
that she had “very much accommodated the efforts and propensities of the accused.”
According to the judge, there were problems with the young girl and her sister:

The 11 year-old daughter had to have corrective training (Firsorgeerziehung)

because she committed several thefts and also was involved in a moral affair. The

other daughter, the 7 year-old, who resides with her parents, is, despite her youth,
not entirely clean in moral aspects.

%2 BA-MA $369, Feldkriegsgericht der 7. Panzer-Division, Strafsache gegen San-Gefreiten Erich S.,
2.14.1940, wegen §176, 3.
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Because of the status of the parents, sterilized and morally challenged, and because both
daughters, including the abused seven year old, were also not morally pure, the abuse was
judged to be not particularly traumatic. This case demonstrates that assumptions about
the moral purity of the female child, not necessarily related to her actions or character,
but sometimes to those of her parents, were important in the determination of punishment
for the sexual abuse of female children. Evaluations of moral quality, as measured by the
degree to which the female child adhered to gendered expectations, influenced the
determination of punishment in a majority of cases.

In 1943, Gefreite Paul B. was accused of abusing an eight year old German
girl.**® B. said, after touching her genitals, that he had the impression that she did not
mind the activity and had engaged in it quite frequently.*** The judge found the living
arrangements of the young girl to be problematic, and ultimately blamed her for the
abuse. According to the judge, the police officer who interviewed the girl found that she
did not make a “favorable impression,” in part because she did not know her father’s
name, and because her mother lived with a “friend or fiancé,” and she spent a great deal
of time alone. The judge, believing the testimony of the accused, then blamed the girl for
the events: “without the provocative behavior of the girl, [he] would not have would not
have committed his crime.” The court believed that the accused had “learned to control

himself to the extent that he will not assault small children anymore,” and once again

3 BA-MA RW 55/1088, Gericht der Wehrmachtkommandantur Berlin, Strafsache gegen den Gefreiten
Paul B., 27.5.1943, wegen 8176, 3.

%4 BA-MA RW 55/1088, Universitatsinstitut fiir gerichtliche Medizin und Kriminalistik, Gutachen,
25.5.1943.
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blamed the girl, saying that “this was a crime of opportunity made possible from a
specific class of children in whose circle this type of thing occurs somewhat frequently
and is usually their fault.” The accused was ultimately sentenced to a five-year jail term,
to make sure his personality was corrected, rather than to protect the youth; the accused
had also twice previously been convicted of the same crime. Ultimately, the abuse was
blamed on the eight year old girl who had, according to the judge and police officers,
been raised in a morally objectionable environment, wherein she did not know her father,
did not really live with her mother, and like the other children around her, dressed
provocatively and tempted soldiers. Despite the fact that the child was German,
ostensibly a member of the superior race, her transgressions of the expected behavior for
German girls made her responsible for the abuse, and acted as a mitigating factor in the
determination of punishment—it was her gender quality, not her supposed racial quality
that made the difference.

In another case involving a German child, the decision again was to the benefit of
the soldier. A 1942 case saw Schiitze Karl M. accused of sexual contact with a child
under fourteen; he was sentenced to six months in jail.**> The accused had sexual
intercourse four to five times with a German girl who was described as being developed
far beyond her age, and who, moreover, had given birth to a child in the time between
sexual contact with the accused and the court case. The judge decided that because her

parents had no interest in punishing the accused, and because the accused claimed he was

5 BA-MA S220, Gerichts der 15. Division, Strafsache gegen den Schiitzen Karl M., 24.9.1942, wegen
8176, 3.



189

in love with the girl, the soldier would receive a six-month jail sentence. The judge
handed down this decision despite the fact that the child testified that the accused knew
that he was five years older than her; that she did not initially want to have sex with him;
and that on the first occasion of contact, he had thrown her on a sofa and pulled off her
underwear in order to have sexual intercourse with her. The child went on to say that she
could not say that the accused assaulted her—at first she did not want to have sex, but
after that she stopped refusing him. She also admitted that she did not scream or cry for
help. The judge appears to have concluded, based on a number of reasons—the child’s
overdeveloped appearance; the accused’s claim to love her, despite the fact she was only
thirteen; that she had given birth at a young age; that she had agreed to subsequent sexual
contact; that she admitted that she did not call for help—that the child was not much
traumatized by the events, and the soldier did not deserve a severe punishment. This case
again demonstrates that it was not the action, not the mere fact that abuse had been
committed that mattered; it was not the response or testimony of the victim that mattered.
Rather, it was the appearance and behavior of the female child that functioned as
mitigating circumstances.

In the 1940 case against Unteroffizier Max S., the intelligence of the child was
also in question.®*® Max S. broke into a Polish home, and touched the breasts and
genitals of a thirteen year old girl. The mother of the victim pleaded with the accused not

to rape her daughter; the accused stopped the assault, and in exchange for not raping the

6 BA-MA S242, Gericht der 299. Inf. Div., Strafsache gegen den Unteroffizier Max S., 29.10.1940,
wegen 8123 (hausfriedenbruches) anf §176, 3.
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child, forced her to masturbate him until he ejaculated. The judge refused to charge the
Max S. with rape, a violation of 8177, because he had not attempted to rape the adult
woman, and because there was no sexual intercourse between the accused and the child.
He was charged, however, with violating 8176 section 3 because he touched the child on
the breast and on the genitals, and because she was forced to masturbate him. The judge
wrote the following in the determination of punishment:
[T]he action, as it was carried out, demonstrates a hardly surpassable beastliness
against two women, who as Polish women, were almost defenseless against a
German soldier. Also [an] aggravating [circumstance] is that the accused,
through his conduct, has caused considerable damage to the reputation of the
Wehrmacht with the civilian population. He therefore deserves a severe
punishment...[Considered a mitigating circumstance] was the fact that, in the case
of the mentally slow [victim], one does not have to fear that the incident will have
any damaging consequences for her further moral development.
The judge did not mention the “racial quality” of the Polish women, but rather primarily
criticized the soldier. However, the judge did assume that the child was lacking
intelligence, and thus was not traumatized by the sexual abuse. The assumption about the
child’s intelligence is not specifically related to her race; there is no explanation of why
the judge finds the child to be slow. It is of note that it is in this case compared to the
previous cases, in which the victim was Polish, that the German soldier faces the most
severe criticism.
In a 1941 case in which a German soldier was accused of inappropriately

touching two female children in Bulgaria, the judge found the abuse “deplorable,” but

then argued that the immoral acts of the accused were “only of a mild kind,” and further
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“did not lead to significant damage of the children involved.”*’ This statement came at
the end of a decision in which the judge discussed the difficulties faced by soldiers in
controlling their behavior in the absence of their wives and mothers, and in the face of the
conditions of war, which facilitated behavior that would not normally occur. Given these
circumstances, the judge thus decided that the defendant was not completely responsible
for his behavior; this, when combined with the apparent absence of trauma experienced
by the girls, allowed the judge to hand down a lighter sentence, two years in jail, than he
would have been able without these mitigating circumstances.3*

This belief that female children were not particularly traumatized by sexual
violence can be seen in a large number of cases. Members of the court did not ask female
children to describe their emotional reaction to what they had experienced, but rather
judged according to how appropriately female the child had acted before the event. In
January 1943, Gefreite Ludwig R. was accused of touching an eleven-year old English
girl on the breast and between her legs. The judge stated:

The accused must acknowledge that he was driven by lust. During his crime, he

was sexually aroused and wanted the satisfaction of his sexual desire. His

touching of her body without doubt caused shame and wounded her feelings of
morality in a sexual way. It therefore constitutes lewd behavior.>*®

¥ BA-MA S311, Gericht der Standortkommandantur Sofia, Strafsache gegen Ass. Arzt Dr. Kurt P.,
December 6, 1941, wegen §176, 3. The defendant in this case was a doctor working in Bulgaria; he was
tried by a military field court.

*® The judge clearly stated that he did not deem it necessary to punish the soldier with a penitentiary
sentence.

¥9 BA-MA S231, Gericht der 319 Infanterie Division, Strafsache gegen Gefr. Luwig R., 8.1.1943, wegen
8176, 3. The crime occurred in St. Helier, on the island of Jersey, which was occupied by Nazi Germany
during the Second World War.
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However, the judge went on to say, without explanation, that the “moral shame caused to
the girl by the touching was not particularly severe...” This case demonstrates a
particularly interesting understanding of child abuse—the court did not usually
acknowledge any difference between sexual contact with a female child and with an adult
woman,; sexual abuse of a child was on a continuum of sexual contact that included

consensual sex and forced sexual contact.

A Punishable Offense
Just as there were certain expectations of female children, that they would look or
act in a certain way, there were also expectations of German soldiers. If the soldiers,
aside from having sexually abused a child, otherwise behaved in ways that accorded with
norms of masculinity, then they were offered mitigating circumstances. Conversely, if
they failed to meet those gendered expectations, they could expect a severe punishment.
The case against Soldat Josef S. illustrates the fact that there were particular expectations
of German men as soldiers. S. was accused of touching the genitals of the nine year-old
daughter of his hosts (Quartiergeber). The judge wrote the following during his
sentencing proceedings:
Mitigating circumstances for the accused could in no way be allowed. He abused
in the filthiest way the trust of his hosts...During the punishment proceedings it
had to be considered as further aggravating circumstances that the accused
severely damaged the reputation of the Wehrmacht. Although the accused is thus
far unpunished, only a penitentiary sentence could be instituted as sufficient
atonement. On the other hand, it had to be considered that the accused is not a

soldier. He was only conscripted as a driver and stuck in a uniform. A more
severe punishment was not pronounced only [because of] the physical
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examination, and [because] the child, according to the impression of the mother,
does not seem to have received any permanent moral damage.**°

S. was partially exonerated simply because he was not actually a soldier, and thus the
military had lower expectations of him—nhe could not violate norms of military
masculinity, and be punished for so doing, because he was not a soldier.

Just as in cases of rape, a good evaluation as a soldier functioned to mitigate
severe punishments. In the case against Grenadier Michael H., who attempted to have
sex with a not yet fourteen year old German girl, the judge in large part forgave his crime
because as a civilian and a soldier, his behavior was “absolutely irreproachable,” and he
was “very well evaluated by his superior.” The accused also confessed, which the judge
considered to his benefit, and the judge also argued that the youth of the accused rendered
his behavior “not a planned immoral act, but a result of the stupidity of you‘[h.”351

Unteroffizier Peter G. was accused of abusing a ten year-old girl, but was charged
with drunkenness rather than child abuse.®*® The judge harshly criticized the accused
because the crime could damage the reputation of the Wehrmacht in the occupied
territories, and because “as an Unteroffizier, [he] was supposed to behave flawlessly and

to always keep a grip on [himself], also after drinking alcohol.” The judge believed the

accused deserved a “considerable” punishment because he “violated the reputation and

%50 BA-MA S346, Gericht der 214. I. D., Strafsache gegen den Soldaten Josef S., 4.12.1939, wegen §176, 3,
emphasis added.

®1 BA-MA S360, Gericht der 189. Res. Div., Strafsache gegen den Grenadier Michael H., 13.8.1943,
wegen 8176, 3.

%2 BA-MA S361, Gericht der 1.Panzer-Division, Strafsache gegen den Unteroffizier Peter G., 12.5.1943,
wegen §330a (Volltrunkenheit).
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honor of the Unteroffizierkorps in severe ways,” and because the crime was “damnable.”
The judge ultimately concluded, however, that the punishment should be mitigated
because of the soldier’s “previously faultless comportment, his participation in various
campaigns, and his proven value in battle.” Despite the damage the accused inflicted on
the honor of the Wehrmacht and his fellow Unteroffiziers, his soldierly conduct, as was
the case in charges of rape, functioned to mitigate the punishment.

Gefreite Bernhard V. was charged with touching a twelve-year old girl on the

breast, and then touching her genitals.***

When she attempted to scream, he covered her
mouth with his hand. The judge acknowledged that the advanced pregnancy of the wife
of the accused meant that he had no opportunity for sexual release (geschlechtliche
Befriedigung), but that this state of affairs was not a mitigating circumstance because the
accused had committed his crime in uniform. The judge further argued: “With his crime,
the accused has most severely shamed the reputation of the Wehrmacht, and he no longer
deserves the right to wear the uniform of a German soldier.”

In this case, we can see two conflicting ideas of masculinity—it was assumed that
men needed sexual contact, even if that contact was with a child, and had the soldier not
committed his crime in uniform, it is likely that his punishment would have been less
severe. However, because he was wearing his uniform while committing a crime, he

broke military law, something a good German soldier did not do. Thus, despite the fact

that the soldier had abused a female child, ostensibly a heterosexual interaction, he

%3 BA-MA RW 55/1694. Gericht der Wehrmachtkommandantur Berlin, Strafsache gegen den Gefreiten
Bernhard V., 24.6.1942, wegen 8176, 3.
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violated the norms of German military masculinity, which included not committing
crimes in uniform, not damaging the reputation of the Wehrmacht. For this reason, he
was given a penitentiary rather than jail sentence.

Soldiers accused of sexual abusing children in the occupied territories were also
criticized for damaging the reputation of the Wehrmacht. The judge said the following
about a soldier accused of infecting a young Russian girl with gonorrhea: “He has
severely disgraced the reputation of the German occupying power.”*>* Obergefreite
Ernst F., accused of crimes against morality, was criticized by the judge because “his
crime severely damaged the reputation of the Wehrmacht in the public.”** The judge
further criticized the accused because “it is the particular duty of every single soldier to
maintain strict discipline and to behave properly.” This case demonstrates that the soldier
not only damaged the rather amorphous concept of reputation, but also violated norms
associated with military masculinity, including discipline and proper military behavior.

In addition to punishing soldiers for violating norms of masculinity, the court
sometimes considered the abuse of a female child deserving of punishment—not
necessarily because of the physical trauma inflicted upon the child, but instead because of
the damage done to a rather amorphous concept of honor. In 1937, Angestellter Hans
W., accused of fondling a young German girl’s breast, touching her buttocks, kissing her,

and on another occasion, forcing her to bend over a chair to expose her buttocks, received

%% BA-MA S250, Gericht des IX Armeekorps, Strafsache gegen den Kanonier Karl H., 12.11.1941, wegen
8176, 1 and 3.

%5 BA-MA S341, Gericht der 1. Panzer-Division, Strafsache gegen den Obergefreiten Ernst F., 19.3.1940,
wegen 8176, 3.
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a ten month sentence in jail. The judge in this case invoked a different idea of female
sexuality—not one that rendered sexual violence un-traumatic, but rather a concept of
feminine honor that had to be protected. The judge stated: “the accused, through his
conduct, hurt the feminine honor of the girl, of which he was aware.”*° The judge then
writes: “harsh punishment should be considered because the accused committed a severe
breach of faith with [the child] and her parents...” Even though the German military
assumed that female children had sexual identities, that they could act in ways that were
in accordance with or transgressed accepted notions of appropriate female behavior, such
sexuality did not belong to the female child, but to someone else, and was subject to
external control. The accused was most harshly criticized for a betrayal of trust with the
girl and her parents; the female child was not an individual, worth of protection simply
because she deserved it. Rather the court felt she deserved protection because her sexual
honor was a reflection of her worth to her parents. The accused was also criticized for
causing trouble for the Volk and the state.

In the aforementioned case against Gefreite Bernhard V., the judge assumed that
the young German girl had been traumatized by the sexual abuse.*’ V. was accused of
pulling the girl off the street and into the stairwell of an apartment building, touching her
breasts and upper body, and then touching her genitals under her underwear. The judge

described the young girl as a “tall, cute girl with blond braids. Sexually she is, according

%% BA-MA $297-1, Landgerichts Dresden, Strafsache gegen den Angestellten Hans W., 8.1.1937, wegen
8176, 3 und tatlicher Beleidigung.

T BA-MA RW 55/1694, Gericht der Wehrmachtkommandantur Berlin, Strafsache gegen den Gefreiten
Bernhard V., 24.6.1942, wegen 8176, 3.
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to appearance and according to the testimony of her mother, still entirely undeveloped.”
The judge further wrote that she had a “childlike” character. Because the crime had been
committed in uniform, against a girl who, with her childlike character and lack of sexual
experience, in no way incited the abuse, the judge did not dismiss the trauma of the

sexual contact.

The Threat to the Heterosexuality of the Nation

Men who abused male children were particularly reviled by the courts because it
was believed that such contact would disrupt the normal heterosexual development of
male children—a development necessary for the success of the military and the nation.*®
The Nazi regime was particularly concerned about the proper moral (read heterosexual)
development of German youth. A great deal of effort was devoted to combating what the
regime perceived as immorality, measured by early and frequent sexual intercourse on
the part of young girls, and homosexuality on the part of young boys.**® The Nazi regime
and German military believed that any homosexual contact among boys, or between boys

and men, threatened the future success of the German nation. It was thought that even

%8 Geoffrey J. Giles also argues that the Nazi regime feared that homosexual contact would “turn” men into
homosexuals, “The Institutionalization of Homosexual Panic in the Third Reich,” in Social Outsiders in
Nazi Germany, ed. Robert Gellately and Nathan Stoltzfus (Princeton, New Jersey: Princeton University
Press, 2001), 245. Furthermore, it is not surprising that the regime and the military feared the effects of
disrupting the “normal” heterosexual path of the nation, given that, as William J. Spurlin, Lost Intimacies:
Rethinking Homosexuality under National Socialism (New York: Peter Lang, 2009), argues, “nazi fascism
was...made manifest...through the careful and deliberate discursive construction of the nation as
heterosexual, as well as carefully crafted narratives of national belonging and appeals to an idealized,
mythological past,” 65. I thank Alexa Stiller for pushing me to think about how the military constructed
homosexuality as a threat to the entire German race and nation, not just to the individual child.

%9 Waite, 434.
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one homosexual interaction was enough to deter a young boy from the normal path of
heterosexuality, which would thus cause a decrease in the birthrate of “racially superior”
children. The German military also feared that the development of homosexual
relationships would cause soldiers to be more faithful to each other than to the German
nation.*® Homosexuality was also harshly punished because of the belief that military
strength was somehow enhanced by heterosexual intercourse. Brothels in the occupied
territories, ensuring access to heterosexual sex without concerns about the spread of
sexually transmitted diseases and fraternization with racially “inappropriate” women,
were created specifically to prevent an increase in homosexuality in the homosocial
environment of the German military.*®* It is not surprising, then, that the military judges
often harshly criticized and punished soldiers accused of abusing male children.

In cases in which soldiers were accused of the abuse of male children, the
behavior of the male child was never in question. No court proceeding I have
encountered thus far has ever even hinted that the male child might in some way be
responsible for inciting the abuse committed by the soldier; the court did not believe that
a male child would ever invite sexual contact with another male. Moreover, in no case
thus far has the contact between male soldier and male child been judged innocuous—

every case of sexual contact between male adults and male minors was considered

%9 Ibid., 461.
%1 Annette F. Timm, “Sex with a Purpose: Prostitution, Venereal Disease, and Militarized Masculinity in
the Third Reich,” in Sexuality and German Fascism, ed. Dagmar Herzog (New York and Oxford: Berghahn
Books, 2005) writes that “[p]rimarily under Himmler’s influence, the regime came to accept prostitution as
necessary for satisfying male sexual drives, which, if left unsatisfied, would lead men into homosexuality,
dampen their fighting spirit, or diminish their labor productivity” (224).
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harmful; there was no assumption that the trauma was not severe, and abuse of male
children was always worthy of severe punishment.

Willi L., a leader in the Hitler Youth, was harshly criticized for abusing male
children, but also for failing to act in accordance with the expectations placed on military
leaders, particularly leaders of the Hitler Youth. Sexual immorality in the Hitler Youth
was considered particularly dangerous, given the belief that a one-time homosexual
encounter could forever “ruin” the heterosexuality of male children. The judge wrote the
following about L.:

During the punishment proceedings it was first to be determined whether the

accused deserved mitigating circumstances. The accused severely damaged the

movement. He has shaken the trust of the parents in the Hitler Youth. He also, as
leader, has not proven himself, even though he knew, through his long activity,
how [important it was] to be a good leader in the movement. He has, in a short
time, put several young boys in severe moral danger. Therefore, his actions
require severe atonement. A mitigating factor is the youth of the accused, who
has not previously been punished, and especially that for his entire life he missed
the strong hand of a father. It could not be refuted that he, in his boarding school
youth, was seduced into immoral behavior.3®

L.’s behavior was, in part, excused because he himself had been pushed from the path of

normal development during his time at boarding school. This, in addition to the fact that

he had not benefitted from the guidance of a strong fatherly figure, was considered a

mitigating circumstance, despite the fact that he was charged with eight counts of abuse,

and four counts of immoral sexual contact with children.

%2 BA-MA S187, Landgericht in Paderborn, Strafsache gegen den Gartner Willie Lange, 15.7.1935, wegen
§174, 1 in eight cases, and in conjunction with §176, 3 in four cases. §174, 1 punishes “anybody who uses
for lewd purposes 1. a person under twenty-one years of age, with whose guardianship or supervision he
has been entrusted,” The German Penal Code of 1871, 101.
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In a 1942 case, Obergefreite Ludwig R. was tried for violating 8§175a, as well as
the law against sexual contact with a minor. The defendant in this case was accused of
having intercourse-like but non-penetrative (beischlafdhnliche) sexual contact with a
thirteen-year old boy. During the sentencing proceedings, the judge criticized his
behavior as a soldier, and further stated: “With [his conduct], he demonstrated that he
poses a significant threat for our youth, and that only a very severe punishment can, in the
future, deter him from the [sex] drive damaging to the Volk (Volksschadlichen
Trieben).”* In the 1944 case against LW-Helfer Siegfried S., accused of violating the
law that forbade sexual contact with a child, as well as a violating 8175, the court
invoked similarly harsh language, although the punishment was ultimately not severe.***
The soldier in this case was accused of laying a seven-year-old boy face down on the
floor, and attempting to insert his penis in a coitus-like movement between the thighs of
the child. The judge stated:

Even if he is hitherto unpunished, the crime is so abhorrent and demonstrates such

detrimental tendencies of this adolescent that one has to confront these tendencies

with utmost severity...In order to give him a severe warning and appropriate to
the unlawfulness of his crime, a punishment somewhat more than the minimum
sentence seemed indicated...

Despite the harsh language used by the judge, the accused was only sentenced to four

months in a youth prison, because he was himself only sixteen years old. As the previous

chapters have demonstrated, this is not the only time that the youth of the offender was

%3 BA-MA RW55/1236, Gericht der Wehrmachtkommandantur, Strafsache gegen den Obergefreiten
Ludwig R., 16.12.1942, wegen 8175a, 3, 8176, 3. The accused was sentenced to two years and six months
in a penitentiary.

%4 NARA, RG242, T84, Roll 177, Feldgericht des Kommandeurs der 21. Flak-Division, Strafsache gegen
den Lw.-Helfer Siegfried S., 8.12.1944, wegen 8176, 3 and §175a, 1.
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offered as a mitigating circumstance; there are several cases in which sexual violence was
understood to be a result of “boyish stupidity.”

In September 1940, Schiitze Wilhelm R. was accused of attempting to have anal
sex with a fourteen year old boy.*® Because he was very concerned about the possible
long-term effects of the abuse, the judge stated:

The crime also had unquestionably severe consequences. The seduced boy is

fourteen years old, and is therefore at the height of sexual development. At this

age, young people are especially sexually impressionable and any aberrations in
development usually have devastating consequences for the moral and character
development of such a boy.*®
The predominant concern of the court, and the reason for the harsh punishment, was that
the child’s development might be corrupted—that he might become in some way
immoral—that he might become a homosexual.

This was also the case in the charges against Feldwebel Richard M., who was
accused of sexually abusing the son of his girlfriend for four years; he was charged with
violating §175a, 3 and §176, 3.%*" The judge issued a lengthy penitentiary sentence
because:

More than 4 years long, he continued his sinister influence on the youth who was

in the bodily and mental development process, although he knew the criminality

of his action, and also knew that the state only shortly before had increased the
threat of punishment of these transgressions against the strength of the Volk. He

bears the responsibility for ensuring that a young person today has to be
considered as being, if not in moral decline, then at least heavily physically and

%3 This case is included because the judge refers to the victim as a minor (Minderjahrigen).

%6 BA-MA RWS55/292, Gericht der Kommandantur Berlin, Strafsache gegen den Schiitzen Wilhelm R.,
20.9.1940, wegen 8175a, 3. The accused was sentenced to two years in a penitentiary.

%7 BA-MA $339, Gericht der Oberfeldkommandantur 379, Strafsache gegen den Feldwebel Richard M.,
16.4.1941, wegen 8175a, 3 and §176, 3.
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psychologically damaged, and these damages possibly continue to have a
disastrous effect for the entire life of [the victim].

This case, combined with that against Willi L., demonstrates that the concern about the
spread of this kind of behavior was very real.

Soldat Heinz D. was charged with eight cases of sexual contact with children and
violating 8175. He had, among other things, forced eight different male children to
masturbate him; he was sentenced to two years in a penitentiary. The judge called the
behavior of the accused “unscrupulous,” and labeled him a “danger to the adolescent
children of the village.”**® The judge added: “He did not merely once carry out such
kinds of actions with the boys, as the victim of an opportunity which presented itself to
him, but continuously, and he himself created opportunities for it.” What was so
objectionable in this case was not just that the accused created situations wherein he
would come into contact with male children. The sexual contact was not an “accident” of
abstinence, or the result of the strong sex drive of German men, but rather a purposeful
corruption of perfectly healthy young male children, but that he endangered the “normal”
development of the village children—he was threatening the heterosexual development of
a number of the children, and this deserved severe punishment. Abuse of male children
was construed as extremely traumatic and dangerous to the heterosexual development of

the child, and to the society as a whole.

%8 BA-MA 591, Feldkriegsgericht des kommandeurs des Luftverteidigungsgebiets Hamburg, Strafsache
gegen den Soldaten Heinz D., 9.3.1940, wegen §176, 3.
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Wieder gut zu Machen

As in cases of rape and violations of 8175, men convicted of child abuse also
petitioned the court for clemency, most frequently asking for transfer to the front line. A
Verwaltungsoberinspektor wrote to the court on behalf of Schiitze Herbert K., convicted
of child abuse for touching the genitals of an eight year-old German girl.**® According to
the letter, K. strongly regretted his crime, which was, the letter argued, of a rather light
nature. What hurt K. the most, however, was that he had disgraced his parents,
particularly his father, who was an officer in the field. K. had only one wish—to be
given the opportunity to fight for the Fatherland, not just to salvage his own honor, but
also to make his parents happy.

Feldwebel Richard M., who received a four-year penitentiary sentence for
violating 8175a section 3 and 8176 section 3, also asked to be sent to the front. M. stated
that, as a World War | veteran (Weltkriegsteilnehmer) and as a soldier on the front from
August 1939 to February 1941, he found it particularly difficult not to be allowed to
participate in the fight for a German victory.>”® He wrote that he regretted his crime, and
he asked the court to give him the opportunity, through deployment to the front, to regain
membership in the Volksgemeinschaft. The very fact that M. was trying to regain
membership in the Volksgemeinschaft demonstrates the fluidity of Nazi racial ideology—
if one could be expelled, then membership was a result of behavior rather than an

inherent biological quality; as will become clear in the following chapter, membership in

39 BA-MA S222, Gnadensache Herbert K., 20.11.1940.

0 BA-MA $339, Gnadengesuch des ehemaligen Wehrmachtsangehérigen Richard M., 5.11.1942.
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the Volksgemeinschaft was dependent of territorial location as well. The author of a
letter written on behalf of M. stated that the crime was reprehensible, but asked that the
court give M. the opportunity to be sent to the field in order to regain his honor. This
deployment to the front was also the wish of his mother, who wanted her son to be able to
fight for the Fuhrer, as the family supported National Socialism.

The language of the clemency applications demonstrates the importance of gender
ideology both to the soldiers and to the court. If the soldiers thought that such gendered
requests would be to their benefit, they must have been invoking an ideology with which
they, as members of the military, were already familiar. The soldiers also relied on Nazi
rhetoric, because it was not just any battle they wanted to participate in, but the battle for

Hitler’s Germany.

Conclusion

Scholarship on male-male rape during ethnic conflict suggests that men who rape
other men, those men who are the active partner, are still viewed as heterosexual, while
their victims, as the violated partner, are construed as feminine.>”* In the child abuse
cases, however, the men accused of abusing male children, unlike in cases against men
charged with sexually assaulting adult women or female children, were not described as,
or forgiven because they were construed as particularly masculine or heterosexual.

Rather, they were harshly criticized because they had endangered the heterosexuality of

3! Buan Hague, “Rape, Power and Masculinity: The Construction of Gender and National Identities in the

War in Bosnia-Herzegovina,” in Gender and Catastrophe, ed. Ronit Lentin (London: Zed Books, 1997),
50-63; Lisa S. Price, “Finding the Man in the Soldier-Rapist: Some Reflections on Comprehension and
Accountability,” Women s Studies International Forum 24, 2 (2001), 211-227.
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the male child, and thus the German nation. Male victims of child abuse were not
feminized in the eyes of the judges, but the potential for feminization did exist. Judges
feared that male victims of sexual abuse would become feminine, that is, they would
become homosexual, but they were not automatically presumed to be feminized by the
abuse. Itis also of note that men charged with abusing male children were frequently
prosecuted for violating two laws—the prohibition against homosexual contact and the
sexual abuse of a minor. Again, it is clear that sexual abuse of a child was considered to
be simply another kind of sexual contact on a continuum of sexual contact, not a
particularly aberrant form of it. The conditions of 8175 do not deal with the same-sex
abuse of a minor. The law was designed to address sexual contact between adults; there
could be an absence of consent, if a superior forced a subordinate to have sexual contact,
for example, but again, the law did not have any specific punishment for same-sex
contact with a minor. The soldiers discussed above were charged violating §175 and
8176 section 3, which suggests that, at least in part, the sexual abuse was not considered
so abnormal, that prosecution according to a law designed to punish adults should be
ignored. This understanding of men who abused children, that they were simply normal
men who only briefly, and for various reasons, deviated from a path of normality is not
unique to the German military judges.®’? During the pre-war period, there was no real

understanding of an abuser as a pedophile or pederast; however, in some court documents

372 Carol Smart, “A History of Ambivalence and Conflict in the Discursive Construction of the ‘Child
Victim’ of Sexual Abuse,” Social and Legal Studies 8, no. 3 (1999), 393 writes “throughout most of the
period leading up to the second world war [sic] it was widely assumed that anyone (any man) could be led
astray (by his instincts or by a child). Men who engaged in these activities were not seen as mentally
unsound, but simply as depraved or weak, or as having momentary aberrations.”
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questioning the sexual history of the abuser, one can see the early development of such
thinking—that perhaps these men, particularly if they had repeatedly been convicted of
child abuse, should be, but usually were not, considered different.

Despite the court’s belief that the abuse of a male child was more severe than the
abuse of a female child, the court documents demonstrate that the German military did
not think male children could be raped. Rape, which fell under 8177, was defined
primarily as the forcing of a woman, by threat to body or life, to have extramarital (or out
of wedlock) sexual intercourse (ausserehelichen Beischlaf).®”® According to this
definition, victims of rape could only ever be women, but only particular kinds of
women—not prostitutes, for example. The act of penetrating, or attempting to penetrate,
a male child was referred to as sexual contact with a child or a violation of the prohibition
against homosexual contact, not rape. According to interpretations of the law, male and
female children were not equal, and the abuse of male children deserved more severe
punishment.®”* The behavior of men who abused male children was called “abhorrent”
(verabscheuungswiirdig), the men themselves were called a “danger” to all male children,
whereas German men who abused female children were given no such label, and sexual

abuse of female children by German men was not understood as a threat to sexual

%73 See Birgit Beck, Wehrmacht und sexuelle Gewalt: Sexualverbrechen vor deutschen Militérgerichten,
1939-1945 (Paderborn: Ferdinand Schéningh, 2004) for a more in-depth discussion of the law.

3% For an excellent discussion of the gendered reasons for differing punishments for those men who abused
male and female children, see Stephen Robertson, “’Boys, of Course, Cannot be Raped’: Age,
Homosexuality and the Redefinition of Sexual Violence in New York City, 1880-1955,” Gender and
History 28, no. 2 (August 2006): 357-379. | thank Jan Lambertz for suggesting this secondary literature.
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development because the court believed girls would eventually have heterosexual
intercourse.

The cases examined thus far demonstrate that unlike the court’s perception of
female children, male children were not considered to be sexual beings. The court never
suggested that they had caused the abuse, and, because it was homosexual contact, the
abuse was construed as extremely traumatic and dangerous to the development of the
child, and to the society as a whole. Interestingly, just as the court did not treat female
children as individuals, the court also did not recognize the male child as an individual.
Instead, the male child was understood as a representative of the German nation, and the
corruption of the child’s morality had to be punished more as a threat to the
heterosexuality of the nation than as a crime against his person. There was little sexual
autonomy under Nazism; the sexuality of men and women, and children of both sexes,
belonged to the regime. Even though military judges often gave German soldiers the
benefit of the doubt, and attempted to find ways to exonerate them, it was not because the
judges believed the soldiers as individuals deserved it, but because the soldiers as
members of the military and the “racially superior” German nation deserved it.

Concepts of normative gender roles—the appropriate behavior for men and
female children— influenced the determination of punishment for soldiers accused of
sexually abusing children. Men who abused male children were more severely punished
because they violated norms of heterosexual masculinity—they sought out and carried
out homosexual contact, and this contact posed a severe threat to the normal heterosexual

development of male children and the German nation. The abuse of female children was,



208

however, considered a heterosexual interaction. It did not violate norms of masculinity, it
was not a threat to the success of the nation, and it was thus not as objectionable as the
abuse of a male child. There is a tension in the way that the regime and the military
treated young German girls—they were future mothers of the race, and as “racial
superiors” should have, according to the Nazis’ own ideology, been treated well and
protected from abuse. At the same time, however, as “superiors,” they were subject to
harsh evaluations from the judges because the corruption of these particular individuals
posed such a threat to the maintenance of racial purity and “superiority.” If the
propagation of the race was their responsibility, they could not in any way be tainted by
previous sexual contact. Just as with adult women, only the most archetypal female
children were worthy of protection; there was no way for women and female children to
negotiate their way to meeting the expectations of those in power—the greater
expectations placed upon women and children about their sexual purity meant that it was
easier to fail to meet those expectations. By contrast, the military judges seemed to have
tried quite hard, in some cases, to find ways to allow German soldiers to retain their
identities as “racially superior” men. The gender ideology of the regime allowed men
more sexual freedom, and thus there were more loopholes allowing the military judges to
mitigate punishment for sexual abuse. Despite the existence of a specific law ostensibly
devoted to the protection of children, it is clear that only certain children, primarily male
children, were worthy of protection. Young girls were treated in the same manner as
adult women, and the sexual abuse of female children was not considered that out of the

ordinary. Judges believed abstinence resulting from the conditions of war could be used
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to explain and justify the sexual abuse of female children—there was no understanding of
young girls as a separate category from adult women. All females were equal, and
equally doubted by the judges; women and female children started in a detrimental
position and had to prove their worth, whereas men started from a position of worth, and

were then judged.



CHAPTER VI

THE “OTHERS”: “RACIAL INFERIORS”
AND ETHNIC GERMANS
The second chapter of this dissertation demonstrated that there was no clear
agreement about the “racial inferiority” of specific groups; in particular, there was
disagreement about with whom German soldiers could have sex. The process of
Germanization and the existence of what the regime called Volksdeutsche (ethnic
Germans) are other examples the fluidity of the concept of race under the Nazi regime.
Although scholars frequently assume that the Nazi regime considered all Slavs,
particularly Poles, to be racially inferior, and persecuted them as such, the category of
“Polish inferiority” was actually not discrete and the definition was quite flexible.*™

According to Diemut Majer, racism towards Poles developed over time, in part mitigated

because of the 1934 German-Polish Non-Aggression Treaty. She argues that the “major

375 This chapter is focusing primarily on the status of Poles, because the court documents that will be

examined deal only with Poles and ethnic Germans living in Poland. There was a racial hierarchy of
foreign laborers living in Germany, with those from Western Europe faring better and receiving better
rations and treatment than those from Eastern Europe, Ulrich Herbert, “Labor as Spoils of Conquest, 1933-
1945,” in Nazism and German Society, 1933-1945, ed. David F. Crew (London and New York: Routledge,
1994), 219-273. According to Herbert, Poles were at the bottom of the hierarchy, above only Russians.
Herbert also alludes to the confusion about the status of Ukrainians, which was discussed in the second
chapter, and whether they were to be considered Russian or not. Birthe Kundrus, “Forbidden Company:
Romantic Relationships between Germans and Foreigners, 1939-1945,” in Sexuality and German Fascism,
ed. Dagmar Herzog (New York and Oxford: Berghahn Books, 2005), also addresses the confusing status of
Ukrainians in her work, 218.
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vOlkisch and racial threat to Germany” posed by the Poles “was not discovered until the
invasion of Poland,” an argument also maintained by John Connelly in his work on
Slavic racism.®”® Nowhere is this fluidity more evident, and rarely is the intersection of
gender and race as clear as in the practice of Germanization; the practice clearly
illustrates the constructedness of both gender and race—the ways in which the various
participants were punished demonstrates both the fluidity of race and assumptions about
normative gender roles. When a Polish man was accused of impregnating a German
woman, he could undergo a sort of racial review procedure to determine if he was eligible
for Germanization. If he had a sufficient number of German traits, evaluated on the basis
of physical “appearance and character,” then his racial status would be re-classified;*”” if
not Germanizable, he could be executed. Polish men were to be punished for sex with
German women because such “sexual intercourse with Germans was ‘anti-German’
because it represented an ‘attack on the honor of German womanhood’ and thus was ‘an

action detrimental to the sovereignty of the German Reich and the good name of the

376 Diemut Majer, “Non-Germans” under the Third Reich: The Nazi Judicial and Administrative System in
Germany and Occupied Eastern Europe, with Special Regard to Occupied Poland, 1939-1945, Trans. Peter
Thomas Hill, Edward Vance Humphrey, and Brian Levin (Baltimore and London: The Johns Hopkins
University Press, Published in association with the United States Holocaust Memorial Museum, 2003), 63-
64; John Connelly, “Nazis and Slavs: From Racial Theory to Racist Practice,” Central European History
32, no. 1 (1999): 1-33.

%77 Elizabeth D. Heineman, What Difference Does a Husband Make?: Women and Marital Status in Nazi
and Postwar Germany (Berkeley: University of California Press, 1999), 58. See also the excellent work of
Birthe Kundrus, “Forbidden Company: Romantic Relationships between Germans and Foreigners, 1939-
1945,” in Sexuality and Fascism, ed. Dagmar Herzog (New York and Oxford: Berghahn Books, 2005),
201-222, on the intersection of gender, race and nation in instances of sexual contact between Germans and
foreigners.
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German people.””*® The German women in question, if the Polish man failed his review
procedure, could be publically humiliated by having their heads shorn and often being
forced to march through town,*” and they could be sent to a concentration camp.*®® As
to whether the non-German woman in a relationship between a German man and non-
German woman should be punished, the issue “remained unresolved.”* However, Nazi
officials were not unaware of the problems of the power wielded by Germans over Poles.
Because Germans could force sexual relationships with Poles, and because the Polish
victims had no legal recourse, it was decided that these cases should not be resolved with
or the death penalty.®* This demonstrates the gendered assumption, also evident in the
analysis of the court-martial documents on rape, that women, “even” Polish women,
should be afforded some protection from sexual dishonor. The punishment for German
men violating laws regulating sexual contact with foreign workers was not nearly as

severe as the punishment faced by German women, a disparity that some attribute to the

%78 Majer, 333, emphasis in the original.

%79 Robert Gellately, The Gestapo and German Society: Enforcing Racial Policy 1933-1945 (Oxford:
Oxford University Press, 1990), 237. Women who had sex with foreign workers of other nationalities
could be similarly punished, 239.

%80 See Ulrich Herbert, Hitler’s Foreign Workers: Enforced Foreign Labor in Germany under the Third
Reich, trans. William Templer (Cambridge: Cambridge University Press, 1997) for a discussion of
relationships between German women and “racial inferiors.” For an analysis of Nazi attempts to determine
what to do with children born of Germans and Eastern Europeans, not specifically the children of foreign
workers in Germany, but rather children resulting from sexual contact in occupied territories, see the work
of Regina Miihlhauser, for example “Between Extermination and Germanization: Children of German men
in the ‘Occupied Eastern Territories,” 1942-1945, in Children of World War II: The Hidden Enemy Legacy,
ed. Kjersti Ericsson and Eva Simonsen (Oxford and New York: Berg, 2005), 167-189.

%81 1bid.

%2 Gellately, 233.
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fact that a German men having sexual relations with a “racial inferior” was yet another
form of “conquest.”*®

This practice of Germanization not only illustrates that the Nazis created the
category of “racial inferior” as they went along, but also that the definition of “racially
superior” was flexible enough to include someone formerly identified as inferior.
Germanization also illustrates the constructions of German masculinity and femininity, as
conqueror and vessel of racial and national honor, respectively, and of Polish
masculinity, as particularly threatening to the health of the German nation. These
differences are also clear in the cases examined below.

The analysis of punishments for sexual contact between Germans and foreign
workers, as well as the court-martial documents examined thus far, illustrates that men
and women were subject to differing gendered expectations, and were punished
accordingly; this was also true in German-occupied territories. Polish men, particularly if
they abused a German woman or child, were subject to much harsher punishments than
German men, and their behavior was considered a result of their inherent “racial
inferiority.” It was their actions that rendered them “racially inferior”—there was no
opportunity for racial evaluation according to the process of Germanization because the
Polish man had committed a crime against, rather than engaging in a consensual
relationship with a German woman; the latter could have allowed a racial evaluation, but
the former almost always resulted in severe punishment. The perceived racial quality of

the women in the cases of German soldiers accused of sexual abuse played no consistent

3 1hid., 221.
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and predictable role in the sentencing proceedings; more important was the gender
quality of both the woman and the soldier. In cases of ethnic Germans and Poles accused
of rape, however, race was an important point of discussion, but always in conjunction
with concepts of masculinity, and how Polish men, and ethnic German men as well,
posed a threat to the women of the German nation. Although comparisons of the
punishments meted out to those German soldiers accused of rape are difficult to make,
and no clear pattern emerges, sentences for German soldiers and “racial others” can be
compared, and there is a clear reason why punishments are so much more severe for the

“others” than for German soldiers.

Courts and Laws of the Occupied Territories

The cases examined in this chapter come from trials conducted in Posen and
Hohensalza, both former Polish territories that became Reichsgau Wartheland.®* In
annexed territories, the Polish judicial system was abolished and the German legal system
was instituted.*®® According to Diemut Majer, in her comprehensive analysis of the
judicial system in Germany, the annexed territories, and the General Government, the
“primacy of the ‘ethnic struggle’ meant that rulings in individual instances were
completely dependent in [sic] the attitude of the individual public prosecutors and

judges...”**® 1 would argue, however, that this was also the case for those courts-martial

%4 Majer, 574.

%> Raphaél Lemkin, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Government,
Proposals for Redress (New York: Howard Fertig, 1973), 223, 28.

%86 Majer, 437.
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conducted by the German Wehrmacht—that the personal beliefs of the judges guided the
decision making process. Again, however, what is important to note is the environment
in which these judges worked. They worked in a military that pledged its allegiance to
Hitler himself, participated in the mass-murder of Jews, and undertook severe occupation
policies in both Poland and Russia. There was an internalization of Nazi racial ideology,
manifested in the language of the Volksgemeinschaft mobilized by the military judges.
Similarly, there was a rhetoric of gender ideology that was also invoked during the
punishment proceedings. Polish men were subject to harsher discrimination on the basis
of race, as was the case in instances of sexual contact between Polish foreign laborers and
German women in Germany, because of the threat men in particular were believed to
pose to women in general, and German women in particular.

In the occupied territories, Poles were charged according to the
Polenstrafverordnung, called PStVO in the documents (the Decree on Penal Law for
Poles), promulgated December 4, 1941.%" The charges were still based on the German
legal system, and thus the discussion in the court documents centered around, for
example, violations of §176 section 3, the sexual abuse of a child, but that charge was
then aligned with a particular section of the Decree on Penal Law for Poles. The first
three paragraphs of the first section of the PStVO were of particular importance, and
were the most frequently referenced sections in the court documents:

1) Poles and Jew in the Incorporated Eastern Territories are to conduct
themselves in conformity with the German laws and with the regulations

%7 Majer, 332.
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introduced for them by the German authorities. They are to abstain from any
conduct liable to prejudice the sovereignty of the German Reich or the
prestige of the German people.

2) The death penalty shall be imposed on any Pole or Jew if he commits an act of
violence against a German on account of his being of German blood.

3) A Pole or Jew shall be sentenced to death, or in less serious cases to
imprisonment, if he manifests anti-German sentiments by malicious activities
or incitement, particularly by making anti-German authorities or offices, or if
he, by his conduct, lowers or prejudices the prestige or the well-being of the
German Reich or the German people.3®

The courts trying Poles accused of crimes were special courts (Sondergericht), or
sometimes territorial courts (Landgericht), were headed by German judges, and sentences
were issued as they were in Germany proper—‘in the name of the German people’ (im
Namen des deutschen Volkes).**® Punishments for Polish men convicted of violating the
PStVO were more severe than those for German soldiers violating the German Penal

Law, and the frequent death sentences were carried out very soon after conviction.**

Sexual Abuse by “Racial Inferiors”
In June of 1943, Polish worker Stanislaus K. was accused of assaulting an ethnic
German woman; he attempted to kiss and have sex with her, even when she told him that

because he was a Pole, she could not have sex with him and that such contact was for him

%8 Office of United States Counsel for Prosecution of Axis Criminality. Nazi Conspiracy and Aggression.
Washington: United States Government Printing Office, 1946, PS-2647, 1941 Reichsgesetzblatt, Part I,
Organization of Criminal Jurisdiction, Decree concerning the Organization of Criminal Jurisdiction against
Poles and Jews in the Incorporated Eastern Territories, 4th December 1941.

%9 According to Lemkin, sentences were issued ‘in the name of the people,” but my documents read ‘in the
name of the German people.’

0 Majer, 440.
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punishable by death.*** He continued to pursue her, and in one instance, knocked her
over and grabbed her genitals, and in another, threw her down and attempted to penetrate
her; he did not complete the rape because of her strong resistance. The court considered
the woman to be a good Volksdeutsche, as the area where she lived was considered to be
a “completely German settlement,” even when it belonged to Poland, and in the home of
the victim “one spoke only German” and no one had a “command of the Polish
language.” The court, in its determination of punishment, considered as requiring severe
punishment the fact that the witness, P., lived alone on “isolated property with her old
parents and sister,” and that “because her five brothers are serving in the
Wehrmacht...she has to do without their protection.” According to the judge, “the
accused took advantage of these circumstances in reprehensible ways [and] through his
conduct, disregarded the established boundary between the Germans and the Poles.” The
accused “continually violated the sexual honor of a German girl, violating not only the
welfare of this girl but at the same time also the welfare of the entire German nation.”
The judge afforded the accused no mitigating circumstances because “one has to react
against such a behavior of a Pole, also for reasons of deterrence, with the most severe
punishment.” The accused was sentenced to death. This case demonstrates the greater
value afforded a Volksdeutsche as compared to a Pole, which is of importance when one
examines the cases of ethnic Germans accused of rape. An obvious, and unsurprising

hierarchy appears—at the bottom were Poles, then various other nationalities, then

¥ USHMM RG 15.009M, Records of the Landgericht Posen, Strafsache gegen den landwirtschaftlichen
Arbeiter Stanislaus K., 6.4.1943, wegen PStVO 1, 3 (8176 section 1). The records of Landgericht Posen
come from the Main Commission for the Investigation of Crimes against the Polish Nation, and include
court documents from the Sondergericht (special court) in Posen from 1941-1944.
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Volksdeutsche, and at the top of the hierarchy were the Reichsdeutsche (German-born
individuals). The ethnically German woman was German enough that her assault by a
Pole had to be punished with the most severe sentence available. However, as will
become clear, Volksdeutsche were punished much more severely than Reichsdeutsche for
the same crime, which indicates that the Volksdeutsche were certainly more “racially
valuable” than Poles, but less so than Reichsdeutsche. The accused was also severely
punished for assaulting a woman whose identity was inextricably linked with the Volk—
women were often considered to be ideologically representative of the concept of Volk,
and in this case, the rape of an ethnically German woman threatened the health of the
entire Volk. Italso likely worked in favor of severe punishment that the woman’s five
brothers were actively supporting the Nazi regime by serving in the military. These men,
in comparison to the Volksdeutsche who committed rape, were worthy of inclusion in the
German race, as was their unprotected sister.

Nikodem D., also Polish, was accused of thrice throwing down a German woman,
touching her genitals, and attempting to penetrate her with his finger. The judge in this
case said the following: “through his brazen behavior against a German female and his
display of a total disrespect for the sexual honor of a German girl as a Pole, he degraded
and shamed the reputation of the German Volk.” The judge then issued the following
statement:

The court could not institute a sentence of imprisonment because of the brazen

assault on the sexual honor of a German girl. The accused repeatedly and
persistently forced immoral acts upon the girl, despite his knowledge of the severe



219

punishability (schweren Strafbarkeit) of his acts and the energetic and repeated
resistance of the girl. Therefore, the accused had to be sentenced to death.>%

Again, the woman is construed as representative of the Volk. It is of note that references
to German women as symbols of the Volk, and the necessity to therefore punish any
violation of their sexual honor, is more frequent in cases of “racial inferiors” abusing
German women than in Reichsdeutsche assaulting German women. As the second
chapter demonstrated, German women sexually abused by German-born soldiers were
subject to behavioral evaluations, and if found lacking, then the soldier could receive a
milder sentence. This appears not to be the case in instances of Poles assaulting German
women—any sexual contact with a “racial inferior” was an assault on honor.

Pole Kasimir K. was accused both of having sex with a male Volksdeutsche and
then attempting to rape his wife after he, the husband, had been conscripted into the
Wehrmacht. K. was sentenced to six months in a punishment camp for allowing himself
to be misused by a man (the 8175 charge), and to one year and six months for the assault
against the woman. In the proceedings, the judge said that punishment was required
because, in his acts against the woman, he had “not only offended her personally, but at
the same time also hurt the reputation of the German Volk.”** This case is of particular

importance given that the harsher sentence was given for attempted rape rather than

%2 USHMM RG 15.009M, Records of the Landgericht Posen, Strafsache gegen Nikodem D., 6.4.1943,
wegen PStVO 1, 3 (8176, 1).

%% USHMM RG 15.009M, Records of the Landgericht Posen, Strafsache gegen Kasimir K., 6.22.1944
wegen PStVO 1, 3 (8175 and the assault against the woman). He was also punished according to PStVO 2,
which reads as follows: “Punishment shall also be imposed on Poles or Jews if they act contrary to German
criminal law or commit any act for which they deserve punishment in accordance with the fundamental
principles of German criminal law and in view of the interests of the state in the Incorporated Eastern
Territories,” Nazi Conspiracy, PS-2746.
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homosexual contact, but it is also noteworthy that K. was not sentenced to death, as were
other Poles accused of assaulting ethnically German women. It is possible that a death
sentence was not issued because the Volksdeutsche involved in this case were not good
enough Germans to warrant severe punishment for K. The Volksdeustche did not act
according to expectations; the court specifically criticized the soldier involved in the
same-sex contact with K., and the court considered the assault against the woman to be
only “mildly severe.” By contrast, in the case against Stanislaus K., the woman was
considered to be quite German, living in a German area, speaking only German; she was
unprotected by any men; and several members of her family were serving in the
Wehrmacht.

In April of 1942, Ukrainian Johann H. was accused of three counts of rape, and
seven counts of attempted rape in conjunction with the violation of §176 section 1; the
women he was charged with assaulting were Polish. The accused was given a twelve-
year penitentiary sentence, and because the court was convinced that his “uncontrolled
sex drive” would cause him to commit similar crimes after his release, the judge ordered

that he be castrated (Entmannung).***

There is no mention of the “inferiority” of the
Polish women, and in fact the court specifically mentions that the witnesses, particularly
because there were so many of them, were believable.

The men to receive the harshest sentences and most severe verbal criticism for

abusing female children were those “racially inferior” men who abused German children.

¥4 USHMM RG 15.009M, Records of the Landgericht Posen, Strafsache gegen Johann H., 4.24.1942,
wegen 8177 (3 cases) und versuchter §177 in Tateinheit mit Verbrechen gegen 8176, 1 (7 cases).
Entmannung is literally translated as “emasculation.”
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However, even though the men were castigated for abusing female children, the German
female children abused by “racially inferior” men were still portrayed as not particularly
traumatized by the events. In the October 1944 case against Pole Leonard M., accused of
touching, kissing and licking, but not penetrating, the genitals of a six-year old girl, was
sentenced to six years in a punishment camp. The judge stated:
Severe punishment must be used to intervene against immoral offenses by Poles
against German children. If the court in the present case barred the death
penalty...it was because the acts of the accused were not of a terribly severe
nature and because he caused no pain and no bodily damage to the child... With
the danger of such a crime for the moral development of a child and also in the
interest of deterrence, however, a severe sentence must be pronounced.**®
In 1944, Pole Johann U. was convicted of playing with and licking the genitals of
a three-year old boy; he was sentenced to five years in a punishment camp. The judge
took into consideration that the accused had not been previously punished, but then
argued: “to the detriment of the accused must be considered the especially repulsive acts
perpetrated on the child.” The judge felt that severe punishment was necessary “to
prevent the corruption of German children by Poles, who not rarely show tendencies to
commit immoral crimes.”%
The case against Leonard M. is one of the only cases in which the court worried

about the subsequent moral development of a female child, which might suggest that

abuse by a “racial inferior” was understood by the court as more dangerous than abuse by

%% USHMM RG 15.009M, Records of the Landgericht Posen, Strafsache gegen Leonard M., 10.3.1944,
wegen PStVO 2 and 3 (8176, 3). The third section of PStVO deals with various kinds of punishment
deemed appropriate for crimes committed by Poles and Jews.

%% USHMM RG 15.009M, Records of the Landgericht Posen, Strafsache gegen Johann U., 9.28.1944,
wegen PStVO 2 and 3 (8176, 3 and §175a, 3).
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a German man. Furthermore, in cases of Reichsdeutsche accused of abusing children,
while there may be a question of whether the man had a chronic problem with sexually
abusing children, there was no discussion of the inherent predisposition to commit such
crimes. In contrast, the judge believes that Poles had an actual inclination towards
immorality. What is also of note, however, is that even though both crimes were
similar—the fondling and licking of the genitals, it is only the abuse of the female child
that was judged to be “not of a terribly severe nature,” while the abuse of the male child
was called “repulsive.”

In 1942, Pole Johann P. was accused of touching and kissing four non-German,
young girls.>**” The court sentenced him to five years in a punishment camp because he
knew that the girls were not fourteen years old, and because he had committed the crime
out of a sexual arousal or a need to satisfy his sexual desire. The court, in considering
whether the accused should be castrated, decided that because the accused was 64 years
old at the time of his crime, by the time he was released from the punishment camp, he
would be too old to pose a danger to children. The young girls, two aged twelve, one
thirteen, and one eleven, were evaluated as follows by the court: “From the testimony of
the girls, the court attained the impression that they are quite corrupt, and they are
experienced far beyond their age in sexual aspects.” At the same time, the court believed
the testimony of the girls was truthful, and the accused was sentenced to a punishment

camp. Once again, however, the judge cast doubt on the conduct of the girls. Note that

¥ USHMM RG 15.009M, Records of the Sondergericht Posen, Strafsache gegen den Landwirt Johann P.,
3.2.1942, wegen Unzucht mit Kindern (4 cases). Only the phrase “Unzucht mit Kindern” is in the case file;
there is no reference to a numbered law, or the PStVO.
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judges criticized the behavior of German and non-German female children, suggesting
that race was less important to the determination of punishment than adhering to the
expected behavior of women. “Racial quality” of the child in question was not a point of
discussion in child abuse cases, but transgressions of gender norms, or assumed
transgressions, often functioned as mitigating circumstances of the accused. As in the
cases against German-born men accused of sexually abusing male children, any sexual
contact between males was considered deserving of severe punishment. The difference,
however, is in how the non-German was described—as having a predisposition, as a
result of “racial inferiority,” for such abuse. What is interesting, however, is that an
opportunity to execute a member of an “inferior race” for the worst type of racial crime—
a sexual one—was not taken.

Pole Josef C. was sentenced to death in his 1942 trial for having exposed himself
to three young Polish girls.**® He had a long history of sexually abusing (rape and
attempted rape) young girls, at least twelve in a twenty-year period, and had served
several years in a penitentiary and in jail. According to the court, the accused was a
“sexual psychopath, morally inferior, and primitive in his thinking.” The judge criticized
the conduct of the accused: “the accused has injured the general sensibilities [of the girls]
regarding sexual relations.” Despite feeling the children had been damaged by the sexual
abuse, the accused was not sentenced to death for what he had done to the Polish girls.

Rather, as the judge stated:

%% USHMM RG 15.014M, Sondergericht Hohensalza, Strafsache gegen den Polen Josef C., 17.2.1942,
wegen PStVO 2 (8176, 3 in three cases).
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His sex drive is, as the expert opinion of Dr. T. confirmed, completely
uncontrolled and he will always relapse. Therefore, he constitutes a great danger
for German youth. Even if he may have so far messed around (abgegeben haben)
with Polish girls, his strong sexual excitability will not stop him from, at the first
opportunity, abusing German girls. Someone who violates moral standards
(Sittlichkeitsverbrecher) cannot be tolerated in Germany. The Volksgemeinschaft
can only be protected from him by his complete removal.

The accused was sentenced to death not for what he had done, but for what he could do—

for the potential threat he posed to German girls, and thus to the health of the

Volksgemeinschatt.

Sexual Abuse by Ethnic Germans

Scholars often discuss the Nazi regime as having possessed, and operated under a
very strict definition of race. While it is certainly true that the regime invoked a language
of race, devoted itself to racial science, and persecuted several groups on the basis of
“racial inferiority,” what it also true however, and what was demonstrated in the second
chapter on constructs of femininity, is that the definition of “racial inferiority” was
incoherent and inconsistently mobilized as a factor in the punishment proceedings. More
and more, scholars are acknowledging and examining the constructedness of Nazi racial
ideology, thereby demonstrating the fluidity of the concept of race. The cases of sexual
abuse examined thus far further illustrate the malleability of racial identity. | found only
a few cases from the occupied territories in which non-Germany men were charged with
having abused German and non-German women and children; there are similarly only a
few available cases of ethnic Germans accused of sex crimes. Despite the paucity of
evidence, however, a trend demonstrating the mutability of race can be identified,

although its pervasiveness not proven. German soldiers born in Germany could be
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criticized for damaging the reputation of the Volk and the Wehrmacht; they could even be
expelled from the military; and in one case, the judge called for the expulsion from the
Volksgemeinschaft of two Reichdeutsche who had committed rape. Ethnic Germans
committing sex crimes were more severely punished than Reichsdeutsche. Even though
these men were considered to be members of the Volk, the court decisions demonstrate
that they were not considered to be as racially valuable as German-born Germans—they
could be expelled from the Volk, and their actions were considered much more
threatening, because of their liminal position, than the same actions committed by
German-born soldiers. Ethnic Germans were held to a higher standard of behavior
because they had to prove their racial value, as opposed to simply being imbued with it as
were German-born men. For that reason, and perhaps because they had in some way
shown that they were inferior to German-born soldiers, ethnic German men accused of
rape were more harshly punished than Reichsdeutsche. These harsh sentences largely
obtained when the ethnic German men were accused of sexually assaulting “racially
inferior” Polish women as well.

It is not, in a way, surprising the ethnic Germans faced more severe punishment
given the difficulty in defining what it meant to be a member of the Volksdeutschen. The
Nazi occupation of Eastern Europe resulted in the inclusion of millions of individuals

with sufficient German heritage to be considered ethnically German.**® The problem

39 See Valdis O. Lumans, Himmler’s Auxiliaries: The Volksdeutsche Mittelstelle and the German National
Minorities of Europe, 1933-1945 (Chapel Hill and London: The University of North Carolina Press, 1993),
22 for a discussion of the number and distribution of Volksdeutsche in territories under Nazi control.

Because of the sources available, this chapter will discuss only Volksdeutsche in German-occupied Poland.
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was, however, what the criteria of membership were to be. The concept of Volk was
inherently fluid; it was constructed and maintained “through a complex interplay of
social, ideological, and political forces,” although it came to have “overtones of blood
and race,” and as a racial concept, became an important aspect of the Nazi occupation of

Europe.*®

What is of importance here is that the category of Volksdeutsche could be
both inclusive and exclusive. What this means, however, is that those who were initially
included—not born into the Volk, but specifically, purposefully and consciously included
in the category—could also be punished for failing to live up to its ideals.

Reichsdeutsche may have failed to live up to the standards of the Volk and the
expectations of those included in the Volksgemeinschaft, but they were, for the most part,
still members. Volksdeutsche could serve in the military, and even join SS units; they
were, in some instances, active participants in the extermination of the Jews, and were
also beneficiaries of Nazi extermination and territorial expansion policies.** Despite this
inclusion, however, there appears to have always been a conception that the

Volksdeutsche were not quite German, and did not have the same culture as the

Reichsdeutsche.*®® The prosecution of those ethnic Germans accused of sexual violence

40 Doris L. Bergen, “Tenuousness and Tenacity: The Volksdeutschen of Eastern Europe, World War 11, and
the Holocaust,” in The Heimat Abroad: The Boundaries of Germanness, ed. Krista O’Donnell, Renate
Bridenthal, and Nancy Reagin (Ann Arbor: The University of Michigan Press, 2005), 268 and 267. See
Brian Vick, “The Origins of the German Volk: Cultural Purity and National Identity in Nineteenth-Century
Germany,” German Studies Review 26, no. 2 (May 2003): 241-256 for a call to re-evaluate the chronology
of the development of a xenophobic and nationalist connotation of the concept of Volk.

01 Bergen, 271-272.
2 Doris L. Bergen, “The Nazi Concept of ‘Volksdeutsche’ and the Exacerbation of Anti-Semitism in
Eastern Europe, 1939-45,” Journal of Contemporary History 29, no. 4 (October, 1994): 569-582. For
example, Bergen writes: “Other Gau authorities protested that the ethnic Germans they were expected to
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functioned as a way to define the concept of Volk and what it meant to be a
Volksdeutsche; court documents reveal the “complex interplays...of forces” that helped
construct and maintain the concept of Volk. Just as the military court proceedings
functioned to create and maintain the identity of the German man, so too did the trials of
Volksdeutsche act to circumscribe the identity of member of the Volk and “racial
inferior.” It was easier to determine what was not characteristic of the Volk than it was to
determine what it meant to be a member of the Volk. When ethnic German women acted
in accordance with gendered expectations, they were hailed as representatives of the
Volk, and were protected as such.

Ethnic Germans accused of sexual violence could also, like Reich Germans, be
severely criticized for having violated the expectations of the racially superior German
man. Although considered German, these soldiers had obviously demonstrated that they
were not, or should not be, members of the “superior” German race. In cases of Reich
Germans committing rape, their behavior could frequently be excused on the basis that as
“racially superior” men they had certain needs to be met, while at the same time they
could be criticized for not controlling their behavior in a way expected of German men.
The same is not true for ethnic Germans—there were no mitigating circumstances for
these men because they were not “really” German, and their behavior had proven that

they were not “really” men either.

resettle lacked proper German family values. As soon as their husbands were out of the picture...the
women took up with Ukrainians and Poles. The men...were no better; they slept with Polish women and
assumed the cultural habits of Poles, while the youths were lazy and promiscuous,” 573. There were also
discussions about whether Volksdeutsche should be allowed to marry German-born Germans.
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In October of 1940, Volksdeutscher August T., who had served as a Polish soldier
and, after what the court refers to as the liberation of the eastern territory from Polish

403 55 well as a member of an

governance, as a Gruppenfuhrer in a German Selbstschutz,
SS group, was accused of throwing a Polish woman to the ground and raping her.*** The
accused, dressed in civilian clothes, but wearing a Swastika armband, defended himself
by saying that he could not have had anything to do with the woman sexually because he
was drunk, that the woman’s husband was a known opponent of Germany
(deutschfeindlich), and that the woman was known to be sexually easy. The court did not
believe the accused, for a number of reasons, including the fact that the woman made a
thoroughly orderly and believable impression. Weighing against the accused was that he
had been sentenced to two weeks arrest because of previous sexual violence (N6tigung).
The judge refused to offer mitigating circumstances, arguing “when a German wears a
Swastika armband as the symbol of National Socialist Germany, and in spite of that, does
not shy away from misusing ethnic Germans (the accused stole from two ethnic Germans
as well) and especially has sex with a Polish woman...then he can receive no mitigating
circumstances.” The judge then argued for a strong punishment by say that “the accused,

through his honor-less conduct, severely damaged the German Volkstumskampf (fight for

ethnic Germans) in the incorporated Eastern territories.” T. was sentenced to a combined

%% The Selbstschutz was, as Bergen describes in “The Nazi Concept,” “a putatively ethnic German
organization,” 573-574.

% USHMM RG 15.014M, Sondergericht Hohensalza, Strafsache gegen Volksdeutscher August T.,
10.18.1940, wegen 8§177. The records from the Sondergericht Hohensalza came originally from the
Institute of National Memory, the Main Commission for the Investigation of Crimes against the Polish
Nation, and include a variety of crimes of which Poles were accused.
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sentence of nine years in a penitentiary, eight years for rape and two years for robbery.
August T. committed a crime against a woman ostensibly considered to be racially
inferior. However, the court, as it often did in cases of rape by German-born soldiers,
makes no reference to her “racial inferiority.” Unlike the cases of Reichsdeutsche
accused of rape, however, who almost never received a sentence as high as nine years in
a penitentiary, it is T., a Volksdeutscher born in Poland, who receives a severe sentence.
Even when Reichsdeutsche were criticized for having shamed the reputation of the
uniform, they did not receive a punishment commensurate with that of T., and he was not
in uniform, but only wearing a Swastika armband. Even though the accused was also
punished for endangering the Volkstumskampf, German-born soldiers also accused of
endangering the success of the military in the East were not subject to similarly severe
punishments. Thus, either that the Volkstumskampf was more important than military
success, or that as a Volksdeutsche, August T.’s behavior was considered more
objectionable. Even though Reichsdeutsche also committed rape, their behavior could be
excused by the conditions of war or their soldierly ability; this is not the case for August
T., or any other Volksdeutsche whose case appears in these documents. According to
Doris Bergen, given the “difficulties of defining Volksdeutsche, those who aspired to
membership found that the easiest way to prove themselves as good Germans was to
show that they were good Nazis.”*® In this case, August T. failed miserably. As not-

quite German, simultaneously included but obviously different, the Volksdeutsche were

%05 Bergen, “Tenuousness and Tenacity,” 273.
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held to a higher standard of behavior, the violation thereof resulted in severe punishment.
There is reason to suggest that the concept of Volk meant what the Nazis needed it to
mean at a particular time and place; in this case, the court most likely did not want to
claim August T. as a Volksdeutscher. The malleability of the concept allowed the court
to demonstrate its unwillingness through a severe punishment.

In May of 1940, Volksdeutscher Julius D., who from 1939 served for the German
army in as a Selbstschutzmann, was accused of violating §176 section 1.*® After
claiming to be a police officer to gain entry into a Polish home, the accused attempted to
assault a Polish woman. He violently ripped off her night-clothes and grabbed her
genitals, but the woman did not fight or cry for help because the accused was wearing a
gun and because she feared that her husband would be taken into the woods and shot.
She asked the accused not to continue touching her because her husband would kill her
(erschlagen) if he found out what the accused had done, but the accused ignored her and
forced her to touch his penis. The court believed the testimony of the married couple,
finding that there was no reason to suspect that they spoke against the ethnic German just
because they were Polish. The judge harshly criticized the accused for his behavior:

During the punishment proceedings, it was considered as a reason for harsh
punishment that the accused, as a Volksdeutscher, sexually misused a Polish

406 £176, 1 reads as follows: “A punishment consisting of confinement in a penitentiary for a term not to
exceed ten years shall be imposed upon any person who: 1) by force commits lewd acts upon a woman or
who by threatening immediate bodily harm compels her to submit to lewd acts,” The German Penal Code
of 1871, Trans. Gerhard O. W. Mueller and Thomas Buergenthal, with an introduction by Dr. Horst
Schroder (South Hackensack, N.J.: Fred B. Rothman & Co. and London: Sweet & Maxwell Limited,
1961), 102. USHMM RG 15.014M, Sondergericht Hohensalza, Strafsache gegen Volksdeutscher Julius D.
23.5.1940, wegen 8176, Ziff 1.
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woman. He has through his common crime damaged the Volkstumskampf in the
East, and has demonstrated his unworthiness to belong to the German race.

The judge also wrote: “[T]he reason for a strong punishment appears because he sinned
against the German blood and his own family.”*" The accused was given a five-year
penitentiary sentence for his conduct. The fact that an individual could be considered as
unworthy to belong to a race demonstrates the mutability of the concept—it was
supposed to be an inherent status, but at the same time could be revoked on the basis of
behavior. This fluidity illustrates that the court proceedings were one way in which the
concept of Deutschtum was created and maintained. It is also of note that even when
Reichdeutsche violated the laws and norms of the Volk, they were not usually considered
unworthy of membership, they were not expelled, but were simply punished for their
behavior. This is not the case for Volksdeutsche, who as not-quite German, could and
were excluded from the Volk if their behavior was found to contravene expectations.

In 1940, Adolf W. was accused of rape.’”® The defendant was referred to both as
a Volksdeutscher and a Reichsdeutscher; his father was born in Hagenau, in Posen, and
he attended a German school. After the death of his father in the First World War, and
Posen came under the control of Poland, the accused opted to go to Germany; he returned
after the Wartheland Gau was established. Adolf W. was charged with raping a Polish
woman, and was sentenced to eight years in a penitentiary. The judge explained his

sentencing as follows:

7 USHMM RG 15.014M, Sondergericht Hohensalza, Strafsache gegen Volksdeutscher Julius D. May 23,
1940, wegen specifically 8176, Ziff 1.

“% USHMM RG 15.014M, Sondergericht Hohensalza, Strafsache gegen den volksdeutschen Adolf W.,
31.8.1940, wegen §177.
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This punishment was not, however, decided upon in order to give Polish women
special protection regarding their sexual honor and integrity. Rather, the accused
caused this relatively severe punishment because, through his actions, he has
damaged the reputation of Germandom in the local area. Sexual contact between
a German man and Polish woman is already condemnable. To bring about this
sexual contact by threat and force, and to commit this deed in the honorable
uniform of the SA, is so abhorrent, that an especially harsh punishment is
indicated.
The judge continued, acknowledging that the accused participated in the fight for
Germany, but he then specifically notes that the accused opted to go to Germany after the
war, thus “abandon[ing] his homeland.” The service of the defendant in the SA and the
DAF was acknowledged, but the judge then stated:
The accused has, however, forfeited the right to receive a mitigation of
punishment. Because he had enjoyed a political education in the Old Reich
(Altreich), it was a particular matter of duty to refrain from lapses such as those he
perpetrated. One could have offered leniency had the accused confessed to his
misconduct, but his behavior demonstrated that he did not act with a German
attitude (deutschen Gesinnung) on that day.
It appears as if Adolf W., who left his homeland for Germany, was punished as a soldier
who was not born in Germany proper; eight years in a penitentiary was a severe sentence,
as the judge stated. The judge obviously believed that the sexual honor and integrity of
Polish women did not deserve protection, but the accused was sentenced so severely for
having been in uniform during the commission of his crime.
Friedrich H., a Volksdeutscher, charged with the rape of a Polish woman, was

released because of the judge’s opinion of the woman who brought the charges.409 The

Polish woman, a single mother of three illegitimate children, had previously had sex with

%9 USHMM RG 15.014M, Sondergericht Hohensalza, Strafsache gegen volksdeutschen Friedrich H.,
17.8.1940, wegen 8177.



233

the accused, and had accepted payment for that sexual intercourse. Thus, the judge
decided to release the accused with the following explanation:
Even if the accused should have forced the sexual contact, it has not been
sufficiently demonstrated that the accused perceived the resistance [the witness]
lodged against him as serious. Here it is to be considered that the accused
previously paid for sex with [the witness]. Thus, the accused knew that [the
witness] consented to sexual contact for payment. Therefore, it is possible that
[the witness] only pretended to have certain inhibitions in order to attain a higher
fee. Therefore, the criteria of 8177 has not been sufficiently met, and his acquittal
for lack of proof had to follow.
It should be noted that the judge offered other possible reasons to doubt the testimony of
the witness, but the choice to dismiss the charges for the reasons stated above
demonstrates a particular opinion of women and their sexual histories. Previous court
cases discussed thus far have established that the judges, and soldiers as well, did not
believe prostitutes could be raped, an opinion further bolstered in this case. The judge
acknowledges that a rape could have occurred, but ultimately decided to dismiss the
charges because the witness had accepted money for sex on a previous occasion; the

judge dismissed her resistance to sexual intercourse as a ploy for more money, and once

her resistance was cast in doubt, the judge concluded that no rape had occurred.

Conclusion

The breadth of Nazi occupation in Europe during the Second World War resulted
in the inclusion of ethnic Germans in the German military, as well as the establishment of
courts in several non-German territories. The trials of ethnic Germans and the courts in
occupied territories provide an opportunity to examine more closely the relationship

between gender and racial ideologies. “Racial inferiors” and ethnic Germans were
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punished much more severely for sexual abuse, particularly in cases of abuse of German
women or children, than were “true” German soldiers. This is a result of the fact that
masculinities are constructed not only within the primary group, in this case the German
military, but also against those who do not necessarily belong to this group—the “racial
inferiors” and the not-quite-German Germans.*® The men to receive the harshest
sentences and most severe verbal criticism for abusing female children were those
“racially inferior” men who abused German girls. The sentences for German soldiers
accused of abusing female children were often mitigated by the judges’ perceptions of
victim behavior; though the men were castigated for abusing female children, the German
female children abused by “racially inferior” men were still portrayed as not particularly
traumatized by the events.

The punishment proceedings for ethnic Germans accused of having committed a
sex crime demonstrate a particularly interesting aspect of Nazi ideology. The Nazi
regime and the German military seem to have known, despite all ideological
machinations attempting to prove the contrary, that “racial superiority” was not actually
inherent. In committing their crime, these ethnic Germans had obviously demonstrated
that they did not have the same inherent qualities of “superiority” as Reich Germans.
Moreover, the fact that an ethnic German could be found unworthy to be a member of the

German race would seem to illustrate that the regime and the military themselves knew

19 Michael S. Kimmel, in “Masculinity as Homophobia: Fear, Shame and Silence in the Construction of
Gender Identity,” in Theorizing Masculinities, Harry Brod and Michael Kaufman, ed. (Thousand Oaks,
London, New Delhi: SAGE Publications), argues that “manhood...is created in culture” and that “[w]e
come to know what it means to be a man in our culture by setting our definitions in opposition to a set of
“others”—racial minorities, sexual minorities, and above all, women,” 120.
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race to be a fluid, malleable construct—one cannot be expelled from an inherent,
biological category on the basis of behavior. “Racial superiority” seems to have been a
result of place rather than race; Germans born in Germany were superior simply by dint
of having been born on German soil, whereas ethnic Germans, despite the fact that the
Nazi party claimed them as belonging to “superior” German race, had, through their
actions, demonstrated that were “inferior.” Additionally, ethnic German men who
violated the norms of “racially superior” masculinity were simultaneously considered less
German and less manly—they were not afforded the same evaluation of masculinity and
attendant mitigating circumstances as German-born men were—thus demonstrating the
inextricable relationship between gender and race. This relationship is further illustrated
in the analysis of “racially inferior” men accused of committing sexual violence. Those
“racially inferior” men who committed sex crimes were believed to be less masculine as a
direct result of their “racial inferiority,” which further served to reaffirm the belief that

Germans, as “racially superior” were also therefore more masculine.



CHAPTER VII

CONCLUSION

There is no way to determine how many women, Jewish and gentile, German
soldiers raped. My suspicion is that the number is much greater than scholars think, or
are willing to acknowledge. Given that two-thirds of European Jews were murdered by
the Nazi regime, over a million of them by the Einsatzgruppen and not in the camps, |
suspect that hundreds if not thousands of women were raped and murdered as the
frontline and killing squads moved eastward. There is no documentation of these
assaults, however, because of the nature of the war fought in the East; because of the
Barbarossa Decree, which a priori excused soldiers for attacks on civilians; and because
there was no occupation, as there was in France, and thus no opportunity for women to
seek redress for crimes committed against them. Guards and soldiers raped women in the
concentration camps as well, but as in the aforementioned case, there are no official
records of this, although there are hundreds of oral testimonies in which women and men
recount the sexual violence they experienced in the ghettos and in the camps. There was
no government-sponsored plan to commit rape, as has occurred in other genocides and
ethnic cleansings, but rape did occur. Given the millions of soldiers involved in the war,

the vast territory the Nazis controlled at the height of their power, and the number of
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civilians with which the military came into contact, it seems likely that German soldiers,
functionaries, and civilians involved in the war effort in the occupied territories
committed rape on a scale that scholars have thus far not acknowledged and will never be
able to prove.

A more important question than how many women were raped is, | believe, how
many women must be raped in order to make the study of sexual violence committed by
German soldiers a valid historical inquiry. A related question is why most scholars have
thus far been unwilling to acknowledge that German soldiers committed rape. There are
a number of possible explanations for the neglect of this particular topic, including the
lack of archival documentation; it could also be because scholars have only recently
focused on sex and sexuality under Nazism, and so sexual violence was previously not
considered as a viable research topic. The absence of the analysis of sexual violence may
also be a product of the fact that a scholarly focus on the experience of women during the
Holocaust, and during the war, is only a relatively recent undertaking, and that there were
initially concerns that such a specific focus on women’s experience was too minute, that
the horror of the Holocaust as a whole would be lost in the examination of issues that
pertained only to a select few, rather than to all the victims of the war and the Holocaust.

In this context it is also worth noting that scholars have, to a greater degree than
we might expect, accepted and internalized Nazi racial ideology. There was a de jure
prohibition on sex between Germans and Jews (although it is ultimately unclear whether
rape fell under the purview of the Nuremberg Laws), and a de facto, but strongly debated,

prohibition on intercourse between Germans and those believed to be racially inferior,
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including Slavs. Historians seem to accept that German soldiers did not, would not, rape
women they believed to be racially inferior, although why scholars believe German
soldiers would participate in mass murder, would commit various kinds of torture, and
were capable of all manner of cruelties except rape, ultimately remains inexplicable.
Analyses of race and rape in other historical contexts prove that a belief in the racial
inferiority of a specific group of women did not prevent rape, but may in fact have
facilitated it—it can either be an expression of the “racial superiority” of the man and the
“inferiority” of the woman, or the result of the belief in differing racial quality.** Why
then, should the case of German soldiers be any different?

It is my contention that, given the number of indignities inflicted primarily upon
the Jews, but also on other individuals and groups the Nazis maintained were “racially
inferior,” this is just one more humiliation, one that members of the victim groups are
unwilling to acknowledge. At the same time, however, there is something particular
about rape, something about the meaning of rape to society that ultimately makes it
different from the other cruelties, from the torture that became the norm during a
persecution that was fundamentally different from that which came before, although not
after—it was not just one more kind of humiliation, but one that the survivor group was
unwilling to acknowledge. The reluctance to admit that rape occurred, particularly in the
case of Jewish women, is, | believe, a result of what such an admission means for men.

If, at this historical period of time, the bodies of women and their sexuality belonged to

1 Other instances when beliefs about racial superiority and inferiority facilitated rape, or proved to the
participants their status as either “superior” or “inferior” include rape committed in the Old South, in the
former Yugoslavia, in Rwanda, the Congo, and in Darfur.
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men, if the attacks on the bodies of women were read as an attack on the men to whom
they “belonged,” and more broadly to the national or ethnic group to which they
belonged, then the men, and the nation as a masculine entity, had failed—men had failed
to protect their women, and thus they had failed as men. This is not to say that | believe
women, their sexuality and their sexual honor do or should belong to anyone or anything
but themselves. Nor do | believe rape causes an irretrievable loss, of sexual honor or
what it means to be a woman. Nonetheless, analyses of relationships between men and
women, and of gender and nationalism have demonstrated that women’s bodies and
sexuality belong not to themselves, but are rather representative of something greater—
their position in the discourse of nationalism and ethnicity. It is also not the case that |
believe men are to blame for the absence of any discussion of rape; some women were,
and are, agents of the unwillingness to discuss their experiences of rape. Women are, just
as are men, subject to and purveyors of a gendered nationalist/ethnic discourse that does
not want to acknowledge that rape occurred, for fear of the doubts such an admission
might cast on the strength, as represented by the masculinity, of that nation/ethnicity and
its members.

Despite women’s participation in this discourse, the unwillingness to concede that
rape occurred is not necessarily the point of view of all, or even many, of the individuals
who were raped, men or women. Rather, it is the group as a whole, the descendants of
that group, and a scholarly community that does not want to force yet another kind of
victimization on those who have already suffered so much, who have been rather

unwilling to engage with the historical inquiry into this topic. Oral testimonies of
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Holocaust survivors demonstrate that there are some who wanted this particular
experience to be recognized, acknowledging that it was difficult to discuss not just
because of their own trauma, but because of the expectations and opinions of others as
well. This is, I would argue, particularly the case for men who were sexually abused.
Interviewers more frequently and more easily asked women about sexual violence, and
women were more likely to answer and recount their experiences in detail. Because rape
is supposed to happen only to women, and in fact was legally defined as the sexual
assault of (unmarried) women, it was particularly difficult for men to admit that they had
been raped; it is also difficult for others to recognize that men can be and were raped. At
the same time however, because rape is supposed to happen only to women, men who
were raped were often considered to be more victimized than women—this was so
beyond the norm, it must have been more traumatic.

| am concerned about the need of some scholars to have Nazi or German
documentation of sexual violence in order to prove that sexual violence occurred. A need
to have such documentation as proof of “what really happened,” thereby reifying the
validity of an event or experience, inadvertently results in a Nazi history of rape. That is
not to say that we cannot use German documents, but that we must be careful not to over-
privilege these sources—they do not provide the account of sexual violence, only an
account. | chose to examine how the court documents reflect concepts of masculinity
because scholars have had a tendency to focus on the victims rather than the perpetrators
of rape, of locating the explanation of rape and how it should be punished with the

women rather than in those who actually committed the crime. The determination of
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punishment had more to do with the behavior of the men, as representatives of the
German Reich, than with anything specific about the race of the women raped by German
soldiers. When | do focus on women, it is to point out that the court proceedings deal
more with women qua women than as members of a particular racial group. All women
were subject to gendered evaluations, even German women, and almost all women, and
female children as well, were found lacking in some way. The discussions about men
and the extent to which they violated or adhered to the gendered expectations of the
courts, and the environment in which those courts operated, were ultimately of the most
importance in the determination of punishment. It is our job as scholars of rape,
attempting to determine why rape occurred and why it was punished, to acknowledge that
the most important figure in trials of rape is, and should be, the rapist, and to read the
documents with that knowledge. It is not only a responsibility to recognize that rape is a
result of the behavior of the rapist, but it is also necessary because it was the masculinity
of the man in question that most frequently affected sentencing decisions.

Using the courts-martial of men accused of sex crimes, including violations of
8175, as a lens through which to examine Nazi ideology, my dissertations demonstrates
that Nazi racial ideology was not internally coherent, contrary to the mainstream of Nazi
historiography. Nazi ideology did not make sense, even to its most ardent supporters,
and the upper echelon of the Nazi regime knew that it did not make sense. There was no
consensus among high-ranking Nazi officials and military officials, or among the soldiers
and their family members, about how the category of “racial inferior” was to be defined,

and how that definition was to affect the determination of punishment for men accused of
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sex crimes. The only individuals who were clearly “racially inferior,” according to the
court documents, were the Polish men who had proven their “inferiority” by raping
German women and abusing female children. Sex between Polish men and German
women alone did not qualify one as “inferior,” as the practice of Germanization
demonstrates; rather it was the act, or even the potential act of violence directed toward
German women and children that proved “inferiority.” The fluidity of Nazi racial
ideology is evident in the negotiations of German masculinity undertaken by the
participants in the courts-martial; further proof that racial identity was malleable can be
found in the trials of Volksdeutscher accused of rape—these men had proven that they did
not belong to “racially superior” Germandom, and that they were, as a result, not as
masculine as “real” German men.

By examining the court-martial documents of German soldiers accused of sex
crimes, as well as trial records from the occupied territories and military orders regarding
sex and sexual violence, not only does my dissertation provide a corrective to those
scholars who place too much trust in Nazi racial ideology as an explanation for the
crimes committed by the regime and the military, but it also illustrates the importance of
gender ideology—not just in the court proceedings of men accused of sex crimes, but the
German military and the Nazi regime as a whole. The determination of punishment for
men accused of sex crimes depended more on whether the men and women, and female
children as well, adhered to gender expectations—whether they had acted as proper men
and women. Lastly, my dissertation reveals that the courts-martial, both a product of and

influence on the environment in which they functioned, provided a means by which to
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negotiate the identity of Nazi, German man. All gender identities are formed relationally,
and are contested from within and without. The court documents illustrate the attempt to
create a hegemonic masculinity by defining acceptable behaviors for German soldiers
coming into contact with women, both German and “racially inferior,” and with
individuals possessing subordinate (homosexual) and marginalized (“racially inferior”)
masculinities. This identity of a Nazi, German man was the most important identity for a
regime whose power was located in its status, read both internally and externally, as a
heterosexual, “racially superior,” and masculine institution.

My dissertation also provides more information about the roles of men and
women under the Nazi regime. Women had no sexual autonomy; they were encouraged
to have children for the Reich, and they had a special position in Nazi ideology as
“mothers of the race.” Despite this romanticized status, they were not protected from
sexual violence, nor were soldiers who subjected German women to sexual violence
automatically punished severely. The Nazi regime was, as Gisela Bock argued, a
misogynist regime.*'? Furthermore, the court documents demonstrate that the regime and
the military thought negatively of almost all women; they were almost always thought to
bear some responsibility for what had happened to them; and in those cases in which
women were not blamed, it was only because they were afforded some idealized status,

not based in reality, that required protection.

12 Gisela Bock, “Racism and Sexism in Nazi Germany: Motherhood, Compulsory Sterilization, and the
State,” in When Biology Became Destiny: Women in Weimar and Nazi Germany, ed. Renate Bridenthal,
Atina Grossmann, and Marion Kaplan (New York: Monthly Review Press, 1984), 271-296, idem,
“Antinatalism, Maternity and Paternity in National Socialist Racism,” in Nazism and German Society,
1933-1945, ed. David F. Crew (London and New York: Routledge, 1995), 110-140.
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Even when the judges punished men for assaulting women, German and Slavic,
claiming that the men had acted violently against essentially “good” women, it was not
because the women themselves as individuals deserved redress, but because they were
members of a category that deserved protection. Men were punished because judges
believed that women needed to be protected, that there are certain things one “just does
not do” to women; it was not women in reality that deserved protection or rights, but
rather the amorphous and often idealized identity of woman. Similarly, female children
were not to be protected from sexual violence, and the men who abused them were not to
be punished simply because the children had the right to such expectations. Again, girls
could be blamed for the sexual violence despite the fact that the law required punishment
of men who sexually abused children under the age of fourteen, and when punishment
was deemed necessary, it was again not because of the individual, but because of the
category of female child, and the ideas of sexual honor and purity that went along with it.

Despite the fact that German men were not subject to the same strict sexual mores
as German women, it is clear that, as was the case for women, their sexuality was not
their own; rather, it was to be harnessed to the benefit of the regime, for reproductive or
military purposes. That is, men were encouraged to have heterosexual sex with
appropriate partners, and the regime provided those partners in the form of brothel
workers when necessary, so that the strength of the military would be maintained. Sexual
abuse of male children was not to be punished simply because the law required it, but
rather because boys represented something to the nation—its heterosexual future, its

future military strength. What the court documents illustrate is that there was no
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individualism under the Nazi regime; no person was valued simply for him- or herself,
but rather for what that person represented for the regime.

In many ways the Nazi regime was not so different, in its ideologies, as
governments and societies before and after. WWomen are often treated as representatives
of the nation, and there is a discourse of protection that accompanies that position, but in
reality, women are frequently the first victims of nationalist conflicts, and they are often
victimized in a particular (sexually violent) way. Women and female children were
blamed for sexual violence in Imperial Germany, in Nazi Germany, and in many societies
they continue to bear the brunt of the responsibility; they continue to be blamed for
having in some way provoked sexual violence. Even Nazi racial antisemitism was not so
different from that which came before. What differed were the uses to which that
ideology was put—annihilation. Nazi anti-Slavism was unique, resulting from a need to
justify movement to the East; it was still, however, incoherent, and there was no
consensus on who should be considered “racially inferior.” Nazi racial and gender
ideology did not mark a break in the continuity of the racial and gender ideologies before
and after the regime, which means that Nazism was not ultimately unique; there is no
Sonderweg explaining the genocide or the war. What was unique was the historical
confluence of events that allowed the Nazis to take power, wage war, and commit
genocide, but it is not out of the realm of possibility that the genocidal actions of the
Nazis can be repeated. Thus, we as scholars, cannot point to the acts of the Nazis as

distant, as un-repeatable, and to ourselves as safely immune from such behaviors.
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One of the most important axes around which identities under Nazism rotated was
gender, particularly the concept of heterosexual masculinity, an identity of the utmost
importance to the Nazi regime and the German military, both of which were
heterosexual, masculine institutions. Using the courts-martial of sex crimes committed
by German soldiers, my dissertation suggests that scholars need to re-examine that upon
which they have relied for so long to explain the acts of the Nazis—racial ideology. The
picture is much more complicated than thus far acknowledged, and when we examine the
language of those in power and those living under the regime, it becomes clear that there
was no clear definition of what it meant to be a Nazi, German man or woman—all
individuals were negotiating the gendered boundaries of Germanness, and specifically,

what it meant to be a member of the “superior” German race.
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